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(i) 
THE QUESTIONS PRESENTED 


(1) May the Civil Service Commission demote a Civil Service 
employee who possesses four years of military veteran's preference 
rights and twenty years of seniority in the Civil Service of the Govern- 
ment, from Grade 13 to Grade 11, and at the same time retain in Grade 
13 a fellow government employee in the same section of employment 
with Grade 13 in the United States Commerce Department, General 
Components Division, which retained employee had no military Veter- 
an's Preference Rights and only a four-year period of Civil Service 
with the Government ? 


(2) Did the Civil Service Commission have the jurisdiction and 
power to make such demotion of appellant and retention of Mr. Minister, 


and upon appeal to order a hearing examiner to determine appellant's 
ability to perform the duties of the retained Grade GS-13 and to allow 


such hearing examiner to consider reports and documents filed in the 
proceeding, without serving such documents upon appellant or his 
counsel, and without presenting the persons who prepared and filed 
such documents, without the knowledge of appellant or his counsel, for 
examination by the hearing examiner as to appellant's retention in 
office ? 


(3) Was the Civil Service Commission or its employees vested 
with the power, without full notice to appellant, to submit papers and 
records with reference to his ability, experience and capacity to per- 
form the duties of a retained clerkship GS-13, and did failure to so 
produce such documents for examination by appellant and his counsel, 
at the hearing before the hearing examiner and before the Board of 
Appeals, serve to invalidate the action by the Commission in demoting 
appellant and render such demotion void and require appellant's rein- 


statement by the court, as prayed in his complaint ? 


( ii) 


(4) Whether the Court committed error — Sirica, Judge — in 
granting summary judgment in favor of appellees, in view of the actual 
allegations in appellant's complaint and the responses thereto, as 
shown in the quoted paragraphs of both complaint and answer in the 
joint appendix attached hereto ? 


(5) Did the failure of the appellees to serve on appellant copies 


of all papers and documents made matters of record, and the admis- 
sions in appellees' answer to the complaint, as shown in the para- 
graphs found in the joint appendix, warrant summary judgment on be- 
half of the appellant? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15, 222 


LAWRENCE E. SMITHERS, 
Appellant 


Vv. 


HONORABLE SINCLAIR WEEKS, et al., 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction to review the order of the District 
Court refusing appellant's motion for summary judgment and granting 
summary judgment in favor of the appellees, and dismissing appel- 
lant's complaint. Such jurisdiction is based upon Title II, Section 301 
of the District of Columbia Code. 


STATEMENT OF THE CASE 


This action is based upon plaintiff's (appellant) complaint for a 
preliminary mandatory injunction and for permanent injunction and for 
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a declaratory judgment fixing and determining rights of plaintiff as a 
veteran's preference eligible in government employment, and because 
of seniority, and directing plaintiff's reinstatement and payment of 
accrued salary. 


In the above complaint plaintiff set out in extenso his complaint 
against the defendants and each of them with respect to his demotion 
from his position in the Department of Commerce as a GS-1151-13 
employee, to which rank he had been promoted over the years of his 
employment, the demotion being a reduction in grade and pay from 
GS-1151-13 to GS-1151-11 as of February 4, 1958, at a loss of salary 
of approximately $2400. 00 per year, as well as the loss of other valu- 
able benefits such as his retirement annuity benefits and other direct 
and collateral benefits. 


Plaintiff's basic charges against defendants are that when he was 
demoted from Grade 13 to Grade 11 another clerk, one Percy Minister, 
who held the same grade as plaintiff, GS-1151-13, was continued in the 
service of the Department of Commerce, with his pre-existing grade 
and with the same compensation, notwithstanding that plaintiff held 
superior rights to be so retained, said superior rights based upon his 
long service with the Government in its Civil Service, with protection 
also because of his more than four years service in the Armed Services 


as against no military service by said Minister and much shorter civ- 


ilian service. 


Plaintiff's military service is described in his complaint, para- 
graph 4, as follows: 


"17 months in the Navy, enlisting on December 20, 1911 
and discharged May 8, 1913. Served on U.S.S. York- 
town and U.S.S. Denver as machinist helper. Plaintiff 
enlisted inthe U. S. Marine Corps August 10, 1918 for 
duration of war and was discharged March 25, 1919. 
Plaintiff attended Aerial Gunners School at Great Lakes, 
Illinois, and spent remainder of time at the Curtis Air 
Field outside of Miami, Florida." 
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Plaintiff's civil service employment in the government under 
civil service protection extended from August 1, 1940, to the present 
time, for a period of more than 18 years, which service was in the 
following Governmental agencies: Quartermaster General's Office, 
charge of Spare Parts Experts, Quartermaster Motor Transport Corps, 
Office, Chief of Ordnance; again, Office of Quartermaster General in 
Office of Chief of Ordnance; Office of the Chief of Engineers, Chief of 
Technical Information Section of the Spare Parts Branch, Maintenance 
Division, Engineers National Production Authority, General Compon- 
ents Division, Commerce Department (Paragraph 5 of complaint). 


Plaintiff further alleges in said paragraph 5 of his complaint 
that prior to his entering the military and civil service of the govern- 
ment he had had many years of commercial experience in the study, 
application and use of commercial type valves and fittings which fam- 
iliarized him with all manner, style and design of valves and fittings 
required by duties of Grade GS-13, which he held when demoted, and 
likewise had long experience in the Department of Commerce when 
associated with the Chief of the Division in Charge of Valves and 


Fittings, one John String. (Paragraphs 6 and 7 of complaint, App. 2) 


There is no denial by the defendants of plaintiff's contentions 


with respect to his military or civil service. 


In paragraph 8 of his complaint plaintiff says that the Veterans 
Preference Act, particularly the Act of Congress of June 27, 1944, 
Title 5, U.S.C.A., Secs. 860 and 861, and while plaintiff was render- 
ing valuable and trained service to the United States in his capacity as 
a Grade 13 employee, and without cause, and in violation of the rights 
of plaintiff, defendants caused plaintiff to be demoted from his said 
position of Grade 13 to a lower position of Grade 11, upon the assump- 
tion or claim that there existed a shortage of funds to continue plain- 
tiff in his position as Grade 13 in said Commerce Department, that in 
fact, as plaintiff alleges, the budgetary condition of said Department 
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did not show a shortage of funds, and that the real purpose of his 
demotion from Grade 13 to Grade 11, and his loss thereby of approx- 
imately $2400 per year in salary, was to enable certain interested 
parties in his department to remove him from the division and grade 
to which he was entitled, and retain — 
"One Percy Minister, and thereby enable such 

other person so favored to unjustly hold the 

position and grade legally belonging to plaintiff. " 

(Paragraph 8 of complaint) 

Defendants deny the correctness of the above allegations and by 
such denial a substantial issue of fact is raised, upon which plaintiff 
was entitled to a trial and hearing, but which was denied him by 
reason of the order of the lower court granting to defendants a sum- 
mary judgment, notwithstanding said substantial allegations of fact. 


Plaintiff further sets forth in his complaint (paragraph 10, 
App. 12) that the purported hearing on the subject of his demotion was 
held by an appeals examiner of the Civil Service Commission on 
March 4, 1958 — one Masterson — said examining officer being a 
minor official of the Civil Service Commission, untrained and unfitted 


by legal training or study, in the responsibility of such an appeal and 


that the hearing was illegal in its inception and in the procedural 


method thereof, and that no evidence was produced justifying appellant's 
demotion and that notwithstanding the fact that the plaintiff conclusively 
answered all of the alleged reasons for his demotion, and further not- 
withstanding the fact that no substantial reason therefor was given 
before said examiner, that nevertheless said examiner personally 
recommended to the Civil Service Commission, in violation of all the 
evidence to the contrary, that plaintiff's demotion was warranted. 
Plaintiff protested said finding or recommendation by said examiner, 
and appealed therefrom on the merits of his own undisputed testimony 
and his record of service and priority rights, and his unquestioned 
record in the military and civilian service of the United States, and 


b) 


the retention of said Percy Minister who was without veteran's service 
rights,to the Board of Appeals of the Civil Service Commission April 
25, 1958 (paragraph 10 of the complaint, App. p. 2). 


Plaintiff's demotion violated his right to a full and open hearing 
upon the issues of fact alleged in his complaint. 


Said Board of Appeals acted on plaintiff's appeal on August 5, 
1958, sustaining the hearing examiner. Plaintiff says that said action 
was totally unwarranted on his record of service and the testimony 
before said hearing examiner, and that the propriety and legality of 
said demotion was put in issue by the complaint and answer herein 
filed. Notwithstanding this, summary judgment was granted by the 
District Court, Sirica, J., sustaining the hearing examiner and the 
Civil Service Commission Board of Appeals. 


To show the procedural method and errors in their actions 
against plaintiff in this cause, reference is had to the following: 


1. Decision of the Board of Appeals and Review, copy attached 
to plaintiff's complaint. 


2. Voluminous file of records filed by defendants in this cause 
showing the use of documents and records accumulated in the Bureau 


in which plaintiff worked, and ex parte reports of the officials of said 


Bureau, used as a basis of official action against plaintiff, of which 

he had no notice when the same was filed, no opportunity to confront 
and examine and cross-examine the persons making said reports, no 
opportunity to reply to said voluminous ex parte reports — all of 
which were considered before said hearing examiner and in connection 
with plaintiff's appeal to the Board of Appeals and made a defensive 
record in favor of the defendants and against the plaintiff, as though 
said documents were duly received in evidence by the hearing examiner 
and by the Board of Appeals — all occurring with no opportunity to 
plaintiff to show his legal right to retain his position as a clerk GS-13 
over a co-employee of the same grade, Percy Minister. 
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It is maintained that the hearing and appeal records and the 


record of the hearing examiner were all procedurally incorrect and 


unwarranted, resulting in unjust and inequitable conclusions, all vio- 
lating the veteran's preference rights of plaintiff, particularly Section 
861, Title 5, U. S. Code Annotated, page 431, subject, "Reduction in 


Personnel, Consideration and Effect and Release. " 


STATUTES, TREATIES, REGULATIONS 
OR RULES INVOLVED 


Civil Service Commission Regulation 


PART 20 — RETENTION PREFERENCE REGULATIONS FOR 
USE IN REDUCTIONS IN FORCE 


"Sec. 20.2 DEFINITIONS. 


* OK OX 


"(e) "Competitive area' means that part of 
an agency, usually within a local commuting area, 
in which employees are shifted (reassigned, pro- 
moted, and demoted) under single administrative 
authority, and within which competitive levels are 
established in reductions in force. (It does not 
establish a limitation for placement during reduc- 
tion in force). 


"(f) "Competitive level' means all similar 
positions within a competitive area in which em- 
ployees could be readily interchanged, without 
undue interruption to the work program. (Such 
positions are in the same grade or occupation level. ) 


"(g) "Retention standing' means precise rank 
among competing employees for a continuing posi- 
tion, by tenure group and subgroup, and by reten- 
tion credits within each subgroup. 


"(h) "Retention Credits' are credits given 
for length of government service and performance 
ratings." 


Title 5, U.S.C. A. Sections 860 and 861: 


Pa ak th nia 


"g# 860, Rules and Regulations by Civil Service Com- 
mission 


The Civil Service Commission is hereby author- 
ized to promulgate appropriate rules and regulations 
for the administration and enforcement of the pro- 
visions of this chapter. June 27, 1944, c. 287, 811, 
58 Stat. 390, amended 1949 Reorg. Plan No. 5, eff. 
Aug. 19, 1949, 14 F.R. 5227, 63 Stat. 1067. 


"8 861. Reduction in personnel: Considerations Affect- 
ing Release. 


In any reduction in personnel in any civilian ser- 
vice of any Federal agency, competing employees shall 
be released in accordance with Civil Service Commis- 
sion regulations which shall give due effect to tenure of 
employment, military preference, length of service, 
and efficiency ratings: PROVIDED, That the length of 
time spent in active service in the armed forces of the 
United States of each such employee shall be credited 
in computing length of total service: PROVIDED FUR- 
THER That preference employees whose efficiency 
ratings are "good" or better shall be retained in pre- 
ference to all other competing employees and that pre- 
ference employees whose efficiency ratings are below 
"good" shall be retained in preference to competing 
nonpreference employees who have equal or lower ef- 
ficiency ratings: AND PROVIDED FURTHER, That when 
any or all of the functions of any agency are transferred 
to, or when any agency is replaced by, some other 
agency or agencies, all preference employees in the 
function or functions transferred or in the agency 
which is replaced by some other agency shall first be 
transferred to the replacing agency, or agencies, for 
employment in positions for which they are qualified, 
before such agency or agencies shall appoint additional 
employees from any other source for such positions. 
June 27, 1944, c. 287, 8 12, 58 Stat. 390, amended, 
1949 Reorg. Plan. No. 5, eff. Aug. 19, 1949, 14 F.R. 
5227, 63 Stat. 1067." 


APPELLANT'S STATEMENT OF POINTS 


(1) This case involves the right of appellant to be reinstated 
to his former grade of GS 1151-13, Department of Commerce, from 
which he was demoted as part of an alleged program for reduction in 
force in the General Components Division of the Commerce Depart- 
ment, in which he had been an employee for many years, proceeding 
from grade to grade to grade GS 13; that another co-employee in said 
General Components Division, one Percy Minister, who like appellant 
was an employee with Grade GS 1151-13, and who was wrongfully re- 
tained in said position although appellant had a prior right to such 
retention because of his long service in the United States Civil Service, 
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and because of his long four-year experience in the Armed Services of 
the United States, giving him both longevity and Veterans' preference 
over said Minister, who was retained in said Grade GS 1151-13 while 
appellant was demcted to a lower grade, GS 1151-11 with a salary loss 
of about $2400 per year, notwithstanding appellant's priority of service 
and his Veterans’ preference, and that such retention was unjust, unfair, 
inequitable and illegal, and in violation of the Acts of Congress govern- 
ing Veterans' preference provisions and long official service. 


(2) Also there is raised by this appeal the issues of illegality and 
irregularity of appellant's demotion brought about by designing persons 
for reasons of prejudice and not in good faith, the complaint charging 
that certain officers in the General Components Division wrongfully, 
and against the evidence at the official hearing thereof, and contrary to 
law and regulations, caused rules and decisions to be illegally made 
which disregarded the Veterans’ preference rights of appellant, and his 
priority of service in the civil branches of the government Civil Service. 
Said hearings purporting to hold, without proof and upon ex parte records 
or reports, that appellant had little or no experience or training in 
Grade GS-13, in which said Percy Minister was wrongfully and unjustly 
retained, whereas, in fact, appellant had 20 years or more in consistent 
and valuable experience in the use and mechanical adaptation of all 
manner of valves and fittings, as shown by his undisputed record of 
service in industry and government in contrast to which long service 
and skill the person retained, to wit: Mr. Percy Minister, had no 
military or long tenure in office priority, and only a fraction of the ex- 
perience and skill in the handling and use of valves and fittings of ap- 
pellant. 


(3) That the demotion of appellant was wrongful and illegal and 


grossly unjust because it was obviously based upon ex parte reports and 
documents and unsupported opinions and not upon legally produced wit- 
nesses and testimony before the Hearing Examiner or before the Board 
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of Appeals of the Civil Service Commission - all of which was prejudi- 
cial to appellant, resulting in his wrongful demotion as claimed in this 


appeal. 


(4) That the District Court's Order granting summary judgment 
against plaintiff, disregarded all the substantial questions of fact clearly 
presented by the Complaint and Answer, and thereby deprived plaintiff 
(appellant) of the right to a full hearing thereon, including the right to 
confront all witnesses as to their ex parte letters and reports on which 
appellant's demotion was based both before the Hearing Examiner and 


the Civil Service Commission Board of Appeals. 


Introduction to the Argument 
of This Cause 
Appellant will ask the Court's consideration of Government's Ex- 
hibit No. I filed December 5, 1958, in the District Court Civil Action 
2299-58 containing various documents, reports, recommendations and 


decisions, and appeals therefrom, including: 


(1) Decision of Hearing Examiner Masterson dated March 5, 1958, 
but filed on a later date, and appellant's appeal therefrom. 


(2) Decision of James W. McBee, Acting Chairman, Board of 
Appeals and Review, dated August 6, 1958, and appeal therefrom. 


(3) Statement by plaintiff addressed to Frances W. Masterson, 
Field Examiner, dated March 17, 1958, reciting details of services by 
plaintiff in Department of Commerce. 


(4) Statement of Kurt E. Rosinger, Chairman, Industry Evaluation 
Board, purporting to evaluate the official services of plaintiff, dated 
March 11, 1958. 


(5) Ex Parte statement of George T. Van der Hoef, dated March 11, 
1958. 
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(6) Summary analysis of plaintiff's official and war records by 
C. F. Hughitt, Director, General Industrial Equipment and Components 
Division, to Mrs. Catherine S. Lott, Chief, Personnel Operations Divi- 
sion, dated March 10, 1958. 


All of the documents were filed December 5, 1958, ex parte, showing 
prejudice of appellant's status and rights, by the defendants in this case, 
as Government Exhibit 1, 10 months subsequent to the hearing by the 
Hearing Examiner, without opportunity to plaintiff or his counsel to 
examine the documents or to cross-examine the persons signing them. 


The above Exhibit, containing the listed documents above, were in 
appellant's file and accessible to the Hearing Examiner Masterson. 
Those documents were tantamount to an order against appellant and were 
written and filed to support the actions taken against appellant and gave 


the Examiner the ex parte views of his superior officers as to how he 


should decide the issues as to appellant's right of retention of his Grade 
13 over Mr. Minister, neither a veteran nor a long-term civilian em- 
ployee. 


As an indication of the disregard of the employee's rights in many 
decisions of the Civil Service Commission and its Boards much adverse 
publication has resulted. The Civil Service Commission took notice of 
this publicity and issued a Departmental Circular No. 1019 under date of 
September 18, 1959, from which I quote: 


"The Commission has since reviewed the latter 
determination and concluded that it should be changed 
in the interest of more timely resolution of employee 
rights and in view of the interest of the Courts in 
these matters. Therefore, allegations that procedural 
requirements of an agency were not followed in taking 
an adverse personnel action will be considered by the 
Commission on appeal. 


“More specifically, where Commission regula- 
tions now provide for an appeal by an employee from 
an adverse agency action, the employee may appeal 
to the Commission from an alleged violation of agency 
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procedural regulations. Such an allegation may be 
the sole basis for the appeal or may be made in 
conjunction with an alleged violation of Commis- 
sion regulations." 
(Referring to a decision of the United States Court of Claims in Watson 


v. U. S., 162 F. Supp. 755) 


The Civil Service Commission on September 16, 1959, issued a 
News Release on the same subject reading as follows: 
'* * * The appellant's allegation that agency pro- 
cedural requirements were violated may be the 
sole basis for the appeal, or the point may be made 


in conjunction with an alleged violation of CSC 
regulations." 


ARGUMENT 


POINT NO. I. This point summarizes appellant's contention that 
he was entitled to be retained in the Department of Commerce ina 
Grade GS-1151-13 General Components Division and he was displaced not- 
withstanding his 4 years military service and 20 years civil service with 
various branches of the United States Government and that he was 
deprived of this right in violation of the regulations of the Civil Service 
Commission and the law governing demotions, and also controlling in 
the matter of continuous retention in the service of veterans in accord- 
ance with Title 5 U.S.C.A. Sections 860 and 861. 


In the Court below the defendants (appellees herein) placed reliance 
and asked approval of their demotion of plaintiff (appellant herein) chiefly 
upon two cases in this Court: Powell v. Brannon, 91 U.S. App. D.C. 16, 
17, 196 F. 2d 871 and Fass v. Gray, 91 U.S. App. D.C. 28, 197 F. 2d 587, 
and also upon the case of Elder v. Brannon, 341 U.S. 277 (1951). 


It is submitted that the purport of these cases goes only to the 


extent of holding that a governmental agency may demote an employee, 


under applicable law and regulations, provided such employee is given 
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all the procedural protection to which he is entitled under the law and 
the regulations, by which procedural regulations and the applicable 
statutes he may be |assured of his full retention rights, as a preference 
eligible, both on account of veteran's preference rights and on account 
of seniority in the civil service of the government. 


On the other hand, this Court has held, opinion by Prettyman, 
Circuit Judge (now Chief Judge), in 91 D.C. App. 276 (Reynolds v. Lovett) 


that the Civil Service Commission is absolutely bound by the terms of its 


own regulations and by the statutes as to the preference rights of a vet- 
eran who has statutory preference to remain in his position over a non- 
veteran and a similar right or priority to be retained in the civil service 
of the government if he has had seniority in such service. We urge that 
the decision of this Court in Powell v. Brannon, 91 U.S. App. D.C. 16, 
categorically sets forth the true interpretation of the applicable laws and 
regulations in this case, as well as breach of proper procedural require- 
ments, and if the law, regulations and procedural rules had been followed, 
a decision requiring his restoration to the grade from which he was 
demoted, GS-13 not only because of his veteran's preference rights but 
because of his 20 years of senior employment in the Civil Service of the 
United States, would have been required. 


In the case of Reynolds v. Lovett, 91 U.S. App. D.C. 276, 201 F. 
2d 181, we believe the facts and the law justify us in the conclusion that 
the declaration of principles and facts in that case so nearly parallel 
the facts in the case at bar that the necessary conclusion must be 
arrived at, on the record herein, that appellant's rights were grossly 
disregarded when he was demoted, when his record shows 4 years 
military service and 20 years of civil service, in favor of a non-veteran 
with no military service, and a very short civil service. In Reynolds v. 
Lovett, supra, Chief Judge Prettyman, then Circuit Judge, on October 23, 
1952, deciding the case for appellants, said: 
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"Appellants were reduced in their positions and 
grades, while non-veterans in the same classifica- 
tions were retained in their positions and grades. 
Appellee officials say that appellants were demoted 
because, in the judgment of the officers in charge 
of the Shipyard, they were not qualified for the 
supervisory nucleus, composed of the best crafts- 
men, each one carefully selected on the basis of his 
individual qualifications. They say that the non- 
veterans were deemed by them better qualified for 
supervisory positions than were the appellants. We 
think that appellees’ view that when personnel is 
reduced the head of an agency may select employees 
to be retained in any classification on the basis of 
individual merit and without giving effect to section 
12 of the Veterans' Preference Act is erroneous. 
re eterence “Act 1s erroneous 


"The case is reversed and remanded for action in 
accordance with this opinion. 


"Reversed and remanded." 
(Underscoring supplied) 
In a concurring opinion, Circuit Judge Clarke condemned the action 
of the Secretary of Defense in the above case in even stronger terms than 
did Judge Prettyman, who wrote the main opinion for the Court. 


There is great similarity in the Reynolds v. Lovett case, supra, 
and the case at bar. In the Reynolds case above there was an alleged 
reduction in force. Reynolds and others were reduced in their positions 
and grades and non-veterans in the same classification were retained in 
their positions and grades. Although the statutes involved here were of 
national and general importance, the Supreme Court denied certiorari 
April 6, 1953, 73 S. Ct. 784. 


POINT NO. I. Point No. 2 in appellant's Statement of Points 
alleges that appellant's demotion from Grade 13 to Grade 11 was not in 
good faith, but based upon prejudice against appellant and in favor of a 
co-employee in the same General Components Division of the Commerce 
Department, who had no veteran's preference rights because he had no 
military service, and who had only a short period of civil service in the 
government, as against appellant's 20 years of said service. 
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In view of the language of Title 5 U.S.C.A. Sections 860 and 861, 
it is amazing how the Commerce Department ever determined upon ap- 
pellant’s demotion and how the Civil Service Commission, through its 
Hearing Examiner, and subsequent appeal, ever approved such demotion. 


Title 5 U.S.C.A. Sec. 860 & 861, supra, pages 6 and7. 


And we urge upon the Court that the language of these sections are 
so clear and unambiguous that they demonstrate appellant's priority to 
his retention in Grade 13 and that he be restored thereto and that his 
demotion, in favor of one Minister be declared invalid. 91 D.C. Appeals 
276, Reynolds v. Lovett, 208 Fed. 2d 556, R.F.C. v. Langham. 


Elder v. Brannan, 341 U.S. 944. 


We submit that Elder v. Brannan confirms the right of a recog- 
nized and classified Civil Service employee beyond question. This deci- 
sion also confirms the Supreme Court's decision in 334 U.S. 323, 92 L. 
Ed. 146, from which we quote: 


"Petitioners contend that this feature violates 
the statute, that the proviso of 8 12 plainly gives 
veterans with an efficiency rating of "good" or better 
an absolute preference over all other employees, 
with or without classified status or its equivalent. 
But the proviso, like the body of 8 12, contains the 
term "competing" employees, which necessarily im- 
plies that a veteran's preference operates only with- 
in a defined group. And since the statute does not 
supply a definition, we must determine from the 
legislative history of the Act, and from prior legis- 
lation and regulations, whether the Commission's 
definition may reasonably be said to 'carry into full 
effect the provisions, intent and purpose [ of the 
statute].' 5 USC 8 868. 


"This Court made a similar examination in 
Hilton v. Sullivan, 334 US 323, 92 L ed 1416, 68 
S Ct 1020 (1948). The decision in that case upheld 
the retention-preference regulations insofar as 
they granted veterans with classified status an abso- 
lute priority over nonveterans of the same status 
regardless of le of service." 
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We believe that a reasonable interpretation of the Regulations of 
the Civil Service Commission will sustain our contentions that appellant 
was demoted in violation of the Commission's own Regulations, but cer- 
tainly his demotion was a clear violation of the law itself, Title 5, 
U.S.C.A. Secs. 860 and 861. 


POINTS NOS. I and IV. In appellant's Complaint, App. pages 
1 to 4, paragraphs 3, 4, 6, 7, 8 and 10, the charge is made that appel- 
lant’s demotion was not in good faith for official reasons, or purposes, 
but because of bias and prejudice against appellant on the part of per- 
sons desiring to have him demoted and removed from the immediate 
activities relating to valves and fittings in the General Components 
Division of the Commerce Department. Appellant declared himself 
categorically on this subject and his allegations were denied. Notwith- 
Standing this, the Court by its Order of Summary Judgment and dismissal 
denied him the right to prove his allegations and thereby committed error. 
Had appellant proved his allegations of bias and prejudice that fact alone 
would have justified his reinstatement to his position. 


POINT NO. V. relates specifically to the Court's action in grant- 
ing summary judgment against appellant. By that order, appellant says, 
the Court disregarded all the substantial questions of fact clearly 
presented by the Complaint and Answer as pointed out in Appendix, 
pages 1 to 3, paragraphs 3, 4, 6, 8-10 from the Complaint, pages 1 to 4 
of the Appendix, paragraphs 1, 3, 4, 5, 7 and 8 of the Answer, pages 3 
and 4 of the Appendix. 


The various allegations of fact, which appellant stood ready to 
prove, were and are substantial and it was error by the District Court 


to grant summary judgment against him and dismiss his Complaint, 


thereby depriving him of the fundamental right of a hearing before the 
Court and a jury as to such substantive allegations of fact. Should the 


16 


Court's action be sustained by this Court, it will result in an invalidation 
of the laws as to grade and rank in the Government service earned by 
appellant by four years of military and naval service, when the country 
was greatly benefited by those services and by denial of any preference 
right because of his 20 years of the Government's Civil Service. 


In this connection the Court's attention should be called to the 
amazing character of the hearing of the complaint against appellant by 
his associated officials as stated in his Complaint, paragraph 8, page 2 
of the Appendix. 


The defendants, in an attempt to justify their demotion of appellant, 
designated one Francis W. Masterson as a Hearing Examiner. A very 
informal hearing was had when appellant testified as to his long, con- 
tinued and distinguished military and civilian service for the Government 
and gave a record of such service and his repeated promotions from one 
position to a higher one from year to year until he reached the grade of 
GS-13, with many distinctions and rewards for his said service. 


We are advertent to the recent decisions of the Service v. Dulles 
case, 354 U.S. 363, and the case of Watson v. U. S., 162 Fed. Supp. 755. 
These cases, as we read them, do not involve the questions raised by 


this appeal. Nor does the case of Reconstruction Finance Corporation v. 
Langham, 208 Fed. 2d 556, apply here. Different questions were involved. 


We have also examined the Court's recent opinions in Powell v. Brannan, 
91 App. D.C. 17, and also Fass v. Gray, 197 F. 2d 581, 92 U.S. App. D.C. 
28. They are clearly distinguishable from the case at bar as to alleged 
facts and applicable law and regulations. 


Time and again this Court and the Supreme Court have sustained 
the validity of the Veteran's Preference Act and have prevented injustice 
by arbitrary decisions of Boards or Commissions temporarily given 
power to act upon questions of veteran's preference or Civil Service 
seniority. By these decisions the Courts have breathed life into the Acts 
of Congress creating the rights of veterans to government service so long 
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as they made good records and maintained their character as loyal 
servants of the Government. 


In this case, appellant, with an outstanding record and without 
reproach from any source during his 4 years of military service and 20 
years of Civil Service, has lost the grade he earned by such service and 
been demoted from a Grade 13 to Grade 11 at a loss of $2400 per year. 
Equal injustice was done by the retention in Grade 13, in the same 


Bureau of the Department of Commerce, of a fellow employee without 


any military service and a very short civil service, thereby permitting 


him to receive and enjoy the benefits of the higher grade in which he was 
retained at the expense of an outstanding soldier and civilian employee 
of the Government, 


CONCLUSION 


Appellant's grievances set out in his Complaint have been fully 
discussed herein and many of his allegations were not denied in the 
Answer of the appellee. All of his allegations were serious and of vital 
importance to him. He had no opportunity to confront any witness who 
had filed documents against him, as set out in the Appendix, and dis- 
cussed herein. Notwithstanding all this, the District Judge granted 
summary judgment and dismissed appellant's Complaint. 


In the interest of justice and in conformance with the Veteran's 
Preference Act, the action of the District Court should be reversed and 
appellant restored to Grade 13 from which he was demoted. 

Respectfully submitted, 


ROBERT H. McNEILL 


815 - 15th Street, N. W. 
Washington, D. C. 


Attorney for Appellant 


Excerpts from Complaint for Preliminary Mandatory Injunction 
and for Permanent Injunction and for a Declaratory Judg- 
ment fixing and Determining Rights of Plaintiff as Veteran's 
Preference Eligible in Government Employment 
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Excerpts from Defendants’ Amendment to Answer 
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JOINT APPENDIX 


[ Filed September 9, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LAWRENCE E. SMITHERS 
Plaintiff 


” 


-vs- : Civil Action No. 2299-58 


HONORABLE SINCLAIR WEEKS : 
Secretary of Commerce, et al. 


Defendants. 


COMPLAINT FOR PRELIMINARY MANDATORY INJUNC- 
TION AND FOR PERMANENT INJUNCTION AND FOR A 
DECLARATORY JUDGMENT FIXING AND DETERMIN- 
ING RIGHTS OF PLAINTIFF AS VETERAN'S PREFER- 
ENCE ELIGIBLE IN GOVERNMENT EMPLOYMENT 


(Excerpts from above Complaint) 


Paragraph 3 - That on or about January 30, 1958, while plaintiff 
was serving in said Department of Commerce as a GS-1151-13, to which 
rank he had been promoted over the years of his employment, he was un- 
justly and unlawfully demoted from said grade to a lower grade, to wit: 
GS-1150-11, and now brings this suit for a Declaratory Judgment fixing 
and determining his rights as a Civil Service employee of the United 
States Government under his seniority, experience and competency, and 


his rights as a veteran of the United States Military Service. 


Paragraph 4 - Plaintiff further shows that he is a former veteran 
in the Military Service of the United States and entitled to all the privi- 
leges and preferences guaranteed to veterans who have served in the 
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military service of the United States and subsequently appointed to the 
Civil Service of the Government. Plaintiff's military service has been 
as follows: 17 months in the Navy, enlisting on December 20, 1911 and 
discharged May 8, 1913. Served on U.S.S. Yorktown and U.S.S. Denver 
as Machinist helper. Plaintiff enlisted in the U. S. Marine Corps 
August 10, 1918 for duration of War and was discharged March 25, 1919. 
Plaintiff attended Aerial Gunners School at Great Lakes, Dlinois, and spent 
remainder of time at the Curtis Air Field outside of Miami, Florida. 

Paragraph 6. Inthe latter years of plaintiff's employment in said 
Commerce Department he was associated with the Chief of the Valves 
and Fittings Branch, one John String, with whom plaintiff worked from 
on or about October 15, 1953, until said String resigned from the Divi- 
sion over which he was then presiding in 1957. 

Paragraph 7: - Prior to entering the Government Service on 
August 1, 1940, plaintiff alleges and proposes to show to the Court that 
he had had commercial experience in the study, application and use of 
commercial type valves and fittings, one of the components over which 
said John String had jurisdiction, as hereinafter set out. 

Paragraph 8 - Plaintiff further shows that under the Veterans’ 
Preference Act, particularly the Act of Congress of June 27, 1944, and 
while plaintiff was rendering valuable and trained service to the United 
States in his capacity as Grade 13, as above set out in the Commerce 
Department of the United States, and without good cause, and in violation 
of the unquestioned rights of plaintiff, the defendants, through their 
agents and servants, and without any basis of equity or justice in so doing, 
caused plaintiff to be demoted from his said position as Grade 13 toa 
lower position Grade 11, upon the unwarranted assumption that said de- 
motion was because of shortage of funds to continue plaintiff in his posi- 
tion of Grade 13 in said Commerce Department. 

Paragraph 10 - That prior to and during his period of service to 
the United States Government in the various assignments, both private 
and public, in which he had served, he had justly earned and received 


honors and distinctions on account of his said services not only while in 
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the service of the United States, but while in employment outside of the 


Government, among other distinctions being the following: 


Recommended for a service award and received various cash 
awards for useful suggestions made while employed in the Of- 
fice, Chief of Ordnance, and the Office, Chief of Engineers. 


Paragraph 11 - Following the above down-grading of plaintiff, he 
appealed to the Board of Appeals of the Civil Service Commission, who 
in due course approved the action of the Department, copy of which deci- 


sion is hereto attached as a part of this complaint. 


EXCERPTS FROM DEFENDANTS' ANSWER 


1. Defendants deny that Sinclair Weeks is at present the 
Secretary of Commerce. Defendants admit that plaintiff is at present 
an employee in the Department of Commerce. Defendants are without 
knowledge or information sufficient to form a belief as to the truth of 
the remaining allegations contained in paragraph 1 of the complaint. 

3. Defendants deny that plaintiff was "unjustly and unlawfully 
demoted" from GS-1151-13 to GS-1150-11. Defendants aver that the 
GS-1151-13 Commodity Industry Analyst position held by plaintiff prior 
to January 30, 1958 was abolished and plaintiff was offered and accepted, 
on February 4, 1958, the only job available in the competitive group and 
area of the same agency for which he was qualified, which was Industrial 
Specialist GS-1150-11. 

4. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 4 
of the complaint. 

5. Defendants deny that plaintiff has been employed at the Depart- 
ment of Commerce since on or about August 1, 1940. 

Defendants aver that the allegations contained in subparagraphs (a) 
through and including (e) are superfluous and immaterial but if answer 
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be required then defendants further aver that they are without knowledge 
or information sufficient to form a belief as to the truth of the allegations 
contained in such sub-paragraphs. 

Defendants admit the allegations contained in sub-paragraph (f) of 
paragraph 5 of the complaint but aver that such allegations are super- 
fluous and immaterial. 

7. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 7 
of the complaint. Defendants aver that such allegations are superfluous 
and immaterial. Defendants further aver that none of this alleged com- 
mercial experience of plaintiff was submitted or proffered by him for re- 
view and consideration during any of the administrative proceedings in this 
matter and therefore no reliance can now be had on the same in this action. 

Last paragraph of 8: 

Defendants deny that plaintiff's retention and reassignment rights 
were violated in any respect. Defendants aver that plaintiff's retention 
and reassignment rights were to an Industrial Specialist GS-1150-11 posi- 
tion and not to a Commodity Industry Analyst (Metal Products ) GS-1151-13 
position occupied by Percy F. Minister. Defendants aver that the allega- 
tions by plaintiff relating to said Percy F. Minister, his authority to qualify, 
hold and occupy the position aforementioned are superfluous, irrelevant 


and immaterial, but insofar as material they are denied. 


EXCERPTS FROM DEFENDANTS' AMENDMENT TO ANSWER 


7. Defendants deny that the "commercial experience" proffered 
by plaintiff during any of the administrative hearings which were had in 
his case met the minimum experience requirements necessary to qualify 
him to hold and occupy position No. N-713, Commodity Industry Analyst 
(Metal Products) GS-1151-13. Defendants aver that plaintiff can not 
and should not now be permitted to rely upon any "commercial experience" 
not proffered or submitted by him for consideration during the adminis- 
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trative hearings which were had in his case. Defendants are without 
knowledge or information sufficient to form a belief as to the truth of the 
remaining allegations contained in paragraph 7 of the complaint". 


[ Filed May 6, 1959] 
ORDER 


This cause having come on for hearing on plaintiff's motion for 
summary judgment and on defendants’ motion for summary judgment and 
it appearing to the Court after having considered the pleadings and heard 
oral argument of counsel for the parties herein, that there exists no 
genuine issue of material fact and that the defendants are entitled to judg- 
ment as a matter of law, it is by the Court this 6th day of May, 1959, 

ORDERED that the defendants’ motion for summary judgment be 
and the same hereby is granted, and it is, 

FURTHER ORDERED that the plaintiff's motion for summary judg- 
ment be and the same hereby is denied, and it is, 

FURTHER ORDERED that the complaint filed herein be and the 


same hereby is dismissed. 


/s/ John J. Sirica 
JUDGE 


Seen: 


/s/ R. H. McNeill 
Atty. for Plft. 


U. S. DEPARTMENT OF COMMERCE 
Office Of The Secretary 
Washington 25, D.C. 


February 26, 1958 


MR. E. A. Dunton 

Chief, Appeals Examining Office 
U. S. Civil Service Commission 
Washington 25, D. C. 


Dear Mr. Dunton: 
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This is in reply to your letter concerning the reduction-in-force 

appeal of Mr. Lawrence E. Smithers. 

The following information is furnished in accordance with your 

request: 

1. The competitive area is the Business and Defense 
Services Administration which is a primary organ- 
ization of the Department of Commerce. 

Copy of the retention register is attached. 

There were no employees in the competitive level 

with lower retention standing. 

(a) See retention registers attached. 

(b) There are no positions at the GS-13 or GS-12 
level for which Mr. Smithers meets the minimum 
experience and training requirements. 

No positions identified (b). 

Commodity Industry Analyst GS-1151-12 
Metals and Minerals Bureau 

Auxiliary Products Section 

National Production Authority 


Spare Parts Specialist GS-330-11 
Office, Chief of Engineers 

Spare Parts Branch 

Department of the Army 


Property and Supply Officer (Tools and 
Equipment) GS-11 


Army Service Forces 


Production Service Division 


War Department 


Mechanical Equipment Spare Parts 
Specialist GS-11 
Army Service Forces 
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Spare Parts Section 
War Department 


Administrative Assistant GS-10 

Office of the Quartermaster General 

Motor Transport Service 

War Department 
(e) None 
({) None 
No exception was made. 
Copy of reduction-in-force notice attached. 
Standard Form 50 has not been issued. 
The position of Commodity Industry Analyst GS-13 
(Position #N-713) is located in the General Equipment 
Branch, General Industrial Equipment Division, Busi- 
ness and Defense Services Administration. Copy of 
this position is attached. 

The estimated annual production of the approximately 2500 machinery 
and equipment manufacturers under the jurisdiction of this branch is in 
excess of five billion dollars. Most of these products are specification 
classes of equipment. Therefore, a prime qualification requirement of 
the position is a technical background in the specilized area. The in- 
cumbent must have an expert knowledge of products and their technical 
application. 

The incumbent of this position is required to concentrate heavily 
in the fields of valves and fittings, which are of extreme importance to 
practically all military and atomic energy programs. Mr. Smithers 
does not have experience which would qualify him to perform in this 
highly specilized technical field. Mr. Smithers' experience largely 
restricts him to automotive spare parts and hand tools with knowledge in 


the operation of machine tools as a journeyman machinist. 


If additional information is required, please call Miss Quita Moseley, 
Code 112, Extension 508. 


Sincerely yours, 


/s/ Catherine S. Lott 
Attachments Chief, Personnel Operations Division 
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U. S. DEPARTMENT OF COMMERCE 
Office Of The Secretary 
Washington 25, D. C. 


March 12, 1958 


Mr. Francis W. Masterson 
Field Examining Office 

Room 224, Pension Building 

U. S. Civil Service Commission 
Washington 25, D. C. 


Dear Mr. Masterson: 


As you requested at the hearing on March 5, 1958, Mr. Lawrence 


E. Smithers’ qualifications have been revaluated for the position of Com- 
modity Industry Analyst (Metal Products) GS-1151-13, Bureau No. N-713. 
The information presented by Mr. Smithers at the hearing has been given 
full consideration, In addition, intensive efforts have been made to 
obtain evidence toisubstantiate Mr. Smithers' belief that his performance 
of the duties of Mr. John F. String's position covered a sufficient length 
of time and was broad enough in scope to enable him to qualify for the 
position cited above. 

The qualification standards in Civil Service Handbook X-118 call 
for “three years of broad, progressive, resonsible experience in the 
field of commerce or industry.'"' This experience "must show intensive 
and thorough concentration in a specialized industry commodity, or 
activity.*’ It is the practice of the Civil Service Commission and the 
Department of Commerce to accept a minimum of one year of specialized 
experience as qualifying for the commodity industry analyst positions. 
Mrs. Jackson verified this with Miss Bayne Eberle of the Examining 
Division on March 6, 1958. 

On the basis of all the information we have been able to obtain, 

Mr. Smithers does not meet the specilized experience requirements of 
the qualification standards, and therefore is not qualified for the posi- 
tion of Commodity Industry Analyst (Metal Products) GS-1151-13, No. 
N-713. 


The experience on Mr. String's work, for which Mr. Smithers re- 
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requested credit toward his qualifications, fell into three general cate- 
gories: (a) requests for assistance requiring the issuing of directives, 
(b) requests for assistance handled without issuing directives, and (c) 
Industry Evaluation Board studies. 


At the hearing, Mrs. Jackson, Chief of the Employment Section, 
asked both Mr. Smithers and Mr. Hughitt, the Director of the General 
Equipment and Components Division, to furnish as much information as 
possible relative to Mr. Smithers’ experience in the valves and fittings 


work for use in revaluating his qualifications for the position of Commo- 
dity Industry Analyst (Metal Products) GS - 1151-13, Bureau No. N-713, 
currently occupied by Mr. Percy F. Minister, a non-veteran career 


employee. 

On the morning of March 11, 19 58, Mr. Hughitt submitted infor- 
mation covering (1) the attendance records of Mr. String and Mr. Smith- 
ers (2) all requests received which involved work on valves and fittings 
from 1956 through June 30, 1957, and (3) length and quality of experience 
required to prepare the four Industry Evaluation Board studies which 
Mr. Smithers listed in his Supplemental qualifications statement. 

Mrs. Jackson telephoned Mr. Smithers that morning, told him 
that the records submitted by Mr. Hughitt showed that he had handled 
only one case on valves and fittings, and asked him to try to find as 
many records as he could to give evidence of his experience in Mr. 
String’s work. Mr. Snithers expressed doubt about his right to have 
access to the necessary records, and Mrs. Jackson assured him that 
she would arrange with the BDSA to have all pertinent work records 
made available to him. He then stated that he preferred that the infor- 
mation he had presented at the time of the hearing be used to support 
his qualifications. 

However, Mr. Smithers gave Mrs. Jackson some additional infor- 
mation over the telephore about his work on the Industry Evaluation Board 
studies which he had not brought out at the hearing. He stated that he 
had attended IEB meetings with Mr. String on the valves and fittings 
Studies, which were listed in Dr. Rosinger's memorandum presented 
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by Mr. Smithers at the hearing. He suggested that this office obtain re- 
cords of this aspect of his work from Dr. Kurt Rosinger, Chairman of 
the Industry Evaluation Board. The information was requested and ob- 
tained from Dr. Rosinger. In addition, since it is known that industry 
meetings are usually held in connection with IEB studies, Mr. George T. 
Vanderhoef of the Office of Industrial Mobilization, EDSA, was requested 
to furnish information about any industry meetings which Mr. Smithers 
may have attended in connection with IEB studies on valves and fittings. 

Copies of the memoranda from Messrs. Hughitt, Rosinger, and 
Vanderhoef are attached. Since the information in these memoranda 
showed a very limited amount of Mr. Smithers' time devoted to work on 
valves and fittings, Mr. Hughitt was questioned at length about the 
informal assistance which Mr. Smithers stated he rendered on valves 
and fittings. 

Mr. Hughitt stated unequivocally that analysts are required to 
record all contacts on the work sheets. He stated further that the file 
on each case assigned to Mr. String had been examined thoroughly for 
formal and informal records of contacts by Mr. Smithers, but not one 
notation was found. 

On the basis of the records furnished to this office by Mr. Smithers 
and by officials of EDSA, Mr. Smithers' experience in EDSA on valves 
and fittings, in the aggregate, does not nearly total one year of special- 
ized experience. 

Valves and fittings are only one of the commodities assigned to 
position No. N-713. A copy of the product code assignments showing 
these other commodities beginning in October, 1957, is attached. 

Position No. N-713 now occupied by Mr. Percy F. Minister is 
not a direct successor to the position held by Mr. String during the 
period when Mr. Smithers worked with him. Before Mr. String's separ- 


ation from the General Components Division during an extensive reduc- 


tion in force, General Industrial Equipment and General Components were 
handled in two separate divisions. The organization is charted on an 
attachment. 


11 


After the reduction in force, there were eight men left to carry 
on the work formerly handled by sixteen. Consequently, the two Divi- 
sions were combined. This resulted in changes in some of the work 
assignments which are reflected in the product code assignments at- 
tached. The products Mr. String had had were combined with other 
items and assigned to Mr. L. A. Teske, who later transferred out and 
was replaced by Mr. Minister, a former employee of the General In- 
dustrial Equipment Division. The position to which Mr. Smithers be- 
lieves he is entitled is the combined position established after Mr. 
String's departure. 

It appears that Mr. Smithers has not had any experience in the 
other commodities assigned to the General Service Equipment Branch. 
Since Mr. Smithers has had considerably less than one year of specialized 
experience in the one commodity of valves and fittings, and apparently 
has had no experience in the other commodities, we find that he is not 
qualified for position No. N-713 occupied by Mr. Percy F. Minister. 

Sincerely yours, 


/s/ Catherine 8. Lott 
Chief, Personnel Operations Division 


Attachments 


March 19, 1958 


Mr. Francis W. Masterson 

Field Examining Office 

Room 224, Pension Building 

U.S. Civil Service Commission Re: Reduction in Force Appeal of 
Washington 25, D. C. Mr. Lawrence E. Smithers 


Dear Mr. Masterson: 
The Business and Defense Services Administration has brought to 
my attention the attached position descriptions which were prepared dur- 


ing a classification survey early in 1957. They believe this further sup- 


ports their position that Mr. Lawrence E. Smithers had little or no sig- 
nificant experience on valves and fittings, one of the commodities included 
in Position Number N-713 now held by Mr. Percy F. Minister. 
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The position classifier responsible for the survey reports to me 
that these descriptions accurately record the commodity assignments 
as they were being handled at the time of the survey. Actions to place 
the incumbents in these positions officially were not consummated because 
word was received early in April of the impending reduction in force 
which resulted in curtailment of activities and consolidation of divisions. 

If you wish you may retain these copies of position descriptions for 
your files. 

Sincerely yours, 


Catherine S. Lott 
Chief, Personnel Operations Division 


Attachments 
JLJackson/ram 


ce: Subject File 
Reading File 
Mr. Smithers 


Standard Form No. 75 


United States Civil Service Commission 
POSITION DESCRIPTION 


1. Check one: Dept'l [q Field [] 
2. Official headquarters: Washington, D. C. 


3. Reason for submission: * * * New position - Supersedes 
GS-1151-13 No. B-76 


cd * * * 


8. Classification Action 
CLASS 
ALLOCATION BY CLASS TITLE OF POSITION Service Series Grade INITIALS DATE 


a. Civil Service Com- 
mission 


b. Department, agency Commodity Industri- GS 1151 13 
or establishment al Analyst 


c, Bureau Commodity Industri- GS 1151 13 


a—rremrotires ————— 2 Analyst 


e. Recommended by in- 
itiating office 
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9. Organizational title of position (if any): Commodity Industrial 
Analyst, General Components Division 
10. Name of employee (If vacancy, specify V-1, 2,3, or 4): L. E. Smithers 
11. Department, agency, or establishment: Department of Commerce 


a. First subdivision: Business & Defense Services Administra- 
tion 


b. Second subdivision: General Components Division 

Third subdivision: Valves-Industrial Fasteners-Hand Tools Br. 
d. Fourth subdivision: 
e. Fifth subdivision: 


This is a complete and accurate description of the duties and re- 
sponsibilities of my position: /s/ L, E. Smithers, 3/11/57 


This is a complete and accurate description of the duties and re- 
sponsibilities of this position: /s/ Dudley A. Hendrick, 3/1/57; 
Title: Deputy Director, General Components Div. 


Certification by head of bureau, Division, field office, or desig- 
nated representative: 
Title: Assistant Administrator, BDSA 


15. * * * 
16. Description of duties and responsibilities: * * * 
I, NATURE AND PURPOSE OF WORK: 

A. Introduction: The position is located in the Valves, Industrial 
Fasteners and Hand Tools Branch of the General Components Division. 
As pertains to assigned products, the Division is responsible for carry- 
ing out the functions related to defense production and mobilization readi- 
ness in accordance with operating functions delegated to the Secretary of 
Commerce under the Defense Production Act of 1950. 

The Division initiates policy and program proposals affecting the 


assigned areas of industry for submission to and/or consideration and 


decision by the Administrator of BDSA. Views of Indu stry on Govern- 
ment policies and legislation are channeled through the Administrator 
to the Secretary for consideration. 

In addition to the defense functions, the Division develops programs 
of practical value to the business and industrial communities so as to 
foster a common understanding of the problems of Government and 
business. This is done through cooperation with other organizations of 


Government and with industry. 
To fulfill these responsibilities, the Division develops, analyzes, 
and maintains economic, statistical, and industrial data on conditions, 


trends, and developments in the respective industries. 

The incumbent serves as the Agency specialist for, and as per- 
tains to the functions of the Division, has responsibility for the follow- 
ing industries: 


Edge tools, except cutting dies 

Hand tools, and accessories 

Files, rasps, and file accessories 

Hand saws, saw blades, and accessories 
Stampings, perforated, and patterned metals 
Hand tool boxes, stamped metal 

Precision mechanical springs 

Screw machine products, non-standard 
Name plates, panels, and identification tags 


B. Duties: (1) Industry Codes: 

In fulfilling responsibilities of administration of the Defense 
Materials system, the incumbent renders judgment and recommendations 
in the development of control measures and issues priorities and direc- 
tives. 

As to control measures, he acts as intermediary between the 
Government and industry in order to develop sound understanding and 
cooperation so necessary in times of an emergency. As various orders 
are developed, the incumbent makes intelligent recommendations from 
his knowledge of manufacture and distribution of the assigned products. 
He is to accurately interpret control regulations to the industries of the 
Branch and acquires their advice on any contemplated new orders. 

As to the issuance of priorities and directives, the duties involve 
analysis of each situation and the taking of all steps possible to expedite 
the components involved to the end product manufacturer in time to meet 
military or AEC requirements. This involves more than just the issu- 
ance of a piece of paper. Contact is made with the manufacturer to 
determine the actual facts of the case causing the delay and to enlist 
his wholehearted cooperation. Sometimes this informal action results 
in the required delivery without the formal action of a directive. Occa- 
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sionally steps are taken to correlate the simultaneous requirements of 
different military services. 

The incumbent determines when expansion goals should be opened 
or closed and prepared such recommendations for the Office of Defense 
Mobilization. He recommends to ODM approval or denial of Applications 
for Certificates of Necessity for rapid tax amortization from the com- 
panies over which he has assigned cognizance. These same duties per- 
tain to domestic loan applications. 

Mobilization preparedness activities of the incumbent fall in sever- 
al programs: Feasibility tests, Component Studies, Industry Evaluation 
Board, Industrial Defense, Operations Alert -- Fact Books. 

The duties relating to the Feasibility Test program are the develop- 
ing and maintaining on a relatively current basis the controlled material 
consumption of the assigned industries by companies, segments, and 
target areas. In order to keep current the basic data acquired during the 
Korean emergency, the incumbent must determine the method to be used 
for each industry. There does not exist an overall reporting system. 

In some cases, the industry may provide at least a partial information 


through its trade association. Industry Task Group work in connection 


with a component study may develop adequate data. The incumbent may 
develop data from a questionnaire if he acquires the Ragreau of the Budget's 
approval. 

The Component Study Program involves the measurement of pro- 
ductive capacity for a certain product against the anticipated requirements 
for that product under full mobilization. The incumbent recommends 
those components which should come under full Study. During the study 
he is chairman of the Inter-Agency Working Group which has full re- 
sponsibility for conducting the study and for developing a final report 
for the Inter-Agency Committee on Components. In most instances, he 
organizes and chairs an Industry Task Group for overall advice and for 
assistance in developing industry capacity. 

For the Industry Evaluation Board, the incumbent is responsible 
for developing analyses of segments of industry in accordance with the 
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criteria of the IEB. The data developed includes a clear analysis of 
the segment covered, the importance of the industry to national defense, 
the capacity of the industry and of each producer and, hence, the rela- 
tive importance of each producer. These data are summarized into 
recommendations to the IEB. Generally, the incumbent then appears 
before the IEB and verbally amplifies and supports his recommendations. 
The incumbent participates in the Industrial Defense Program by 
selecting the more important companies for inviting to Industrial De- 
fense Meetings. He decides on the type of meeting to be held (Washington 
or a group meeting in the field) and makes arrangements with the company 


for the meeting and correlates with the Office of Industrial Defense. He 


Summarizes the meeting and follows up the company, urging them to 
take the steps of continuity of production that have been agreed to. 

The mobilization preparedness accomplishments of the Agency are 
tested each year in an Operation Alert at a Relocation Center. The in- 
cumbent is responsible for the preparation of Fact Books for his assigned 
industries. These books contain the essence of all the facts developed 
in the above programs. This is to be basic information necessary to 
conduct a full scale control operation at relocation. He keeps the books 
up to date by making revisions quarterly. He organizes the material 
in the Fact Books in such a way that a stranger to this Branch could 
operate effectively in event a catastrophe wiped out present personnel. 

The incumbent has duties in addition to the defense activities. He 
provides information and recommendations designed to promote industrial 
expansion and business progress for guidance in the determination of 
policy and in the presentation of business opinion and advice to the Execu- 
tive and Legislative Branches. He prepares a quarterly report on the 
trends of business and employment for his codes which is turned over 
to the Branch Chief and channeled to the President's Economic Advisor 
by our Executive Secretary. He prepares comments on primary legisla- 
tion that affects the assigned industries. 

He assesses the impact of Government operations insofar as they 
impinge on the interests of his cognizance industries and reports such 
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assessments through appropriate channels. Examples of the areas 
covered by these duties are studies of market impact of the sale of mili- 
tary surplus, changes in tariff structures and Government competition 
with industry. 

In accomplishing the duties described so far, the incumbent has 
several corollary duties. When, in his judgment, it is necessary or 
advisable to do so, he organizes Industry Advisory Committees, Indus- 
try Task Groups, or Industrial Conferences through the Office of Indus- 
trial Advisory Committees. He recommends qualified industry execu- 
tives to serve as members. He serves as Chairman of the Task Groups. 
He must establish and maintain liaison with top officials of the industries 
under his supervision, and other Government agencies, in order to keep 
abreast of current developments, changes in technology, and other factors 
affecting the economy of the industries. He has occasional field trips, 
officially represents the Division to trade associations, and on occasion 
speaks before such groups. 

The incumbent also serves as a technical focal point in Government 
for his industries concerning such things as Standard Industrial Classifi- 
cation, Product Assignment and "B" product decisions, Federal Specifica- 
tions, Federal Cataloging, and Renegotiation problems; when necessary, 
he acts as the Division spokesman on Inter-Agency committees pertaining 
to these subjects. 

B. (2) Duties - On Staff Functions: 

The incumbent also serves as the focal point in the Division for 
actitivites in the field of surplus property disposal. When products of 
this Division are involved, market impact studies are made and recom- 
mendations are made to the D.O.D. The incumbent advises the Director 
and the Industrial Analysts on all phases of their program. 

II. SCOPE AND EFFECT OF WORK: 
The effectiveness of the overall mobilization planning depends on 


how efficiently the planning is done for each area of the economy. Com- 


ponents are obviously an extremely important group of products upon 
which depends the final delivery of all end products. Therefore, errors 
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such as in measuring production capacity or controlled material require- 
ments for one of the industries could have far reaching effects. Being 
the focal point in Government for the assigned industries, the incumbent 
must adequately represent these industries and the appropriate facts to 
the top mobilization planners in order that sound policies and practical 
procedures can be developed. 
I. SUPERVISION AND GUIDANCE RECEIVED: 

Work is performed under the general direction of the Branch 


Chief. Supervision consists primarily of discussions with superior 


officials on matters and issues brought to these officials' attention for 


the purpose of policy review and approval at higher echelon; and review 
and discussion of work programs, agency policy and objectives as they 
apply or relate to the area of work for which incumbent is responsible. 
Incumbent must be able to act on his own initiative in carrying out his 
assigned duties. 

IV. MENTAL DEMANDS: 

The incumbent of this position must possess imagination and initia- 
tive in order to detect the problems that are peculiar to or of special im- 
portance to the industries of his cognizance and effect solutions to those 
problems. The incumbent must have current and specific knowledge of 
manufacturing techniques and specific characteristics of each assigned 
industry; such as lead time, the industries served, methods of distribu- 
tion, etc. He should be recognized and accepted by the industries of his 
cognizance as an individual having thorough knowledge of the industry 
operations. 

The incumbent should possess a general knowledge of Government 
procedures; a specific knowledge of the Department of Commerce proce- 
dures; a general knowledge of functions of the Office of Defense Mobiliza- 
tion, Department of Defense, Atomic Energy Commission, that are 
related to mobilization planning. 

V. PERSONAL WORK CONTACTS: 

The incumbent has a multiplicity of contact work both in industry 

and in various Government affairs, principally the DOD, ODM, and AEC. 
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There are day-to-day contacts exchanging information with individuals. 
Also, the incumbent is on a varying number of Inter-Agency working 
groups and committees. Some of these he chairs. 


SUMMARY OF HEARING 
REDUCTION IN FORCE APPEAL 
LAWRENCE E. SMITHERS 
[March 5, 1958] 

Mr. Lawrence E. Smithers, a preference eligible, Commodity 
Industry Analyst, GS-13, - Business and Defense Services Administration, 
Department of Commerce, having filed an appeal against a reduction in 
force notice dated January 30, 1958, was granted a hearing at his request 
in the Commission on March 4, 1958, at 1:30 P.M. 

Mr. Smithers appeared at the hearing with Mr. Robert H. McNeill 
as his designated representative. The agency was represented by Mrs. 
Juanita Jackson and Mr. David Harrington of the Personnel Division and 
by Mr. Charles Hughitt, Director, General Components Division. 

Mr. McNeill introduced the appeallant's case by stating that Mr. 
Smithers had held various positions in the field of machine industries for 
the last 20 to 30 years, and in that time had served satisfactorily and 
honorably in positions both in private industry and in the Federal ser- 
vice. Mr. McNeill further indicated that the action taken by the Depart- 


ment of Commerce represented a severe blow to his client and did not 


properly take into consideration the range and depth of his client's ex- 


perience. 

Mrs, Jackson indicated that the agency had considered Mr. Smith- 
ers' qualifications of record in the Personnel Division in order to deter- 
mine to what position he could be reassigned. The determination was 
made that Mr. Smithers was not qualified for any grade 13 or 12 position 
under reduction in force regulations. 

Mr. Smithers cited the position occupied by Mr. Percy Minister, 

a Commodity Industry Analyst (Metal Products), GS-1151-13, (No. N-713) 
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as a position for which he is qualified. He indicated that he was entitled 
to this position because Mr. Minister is a non-veteran. Mr. Smithers 
referred to a letter of February 7, 1958 to the Appeals Examining Office 
in which he characterized Mr. Minister's position as having a specialty 

of "valves and fittings". Mr. Smithers said he had personal knowledge 

of this position because he worked closely with Mr. Minister's predeces- 
sor in that position, Mr. John String. Mr. Smithers contended that he 
was well qualified to take over a grade 13 position tequiring a knowledge 
of valves and fittings because for a period of 2-1/2 years or longer he 

had performed the duties of Mr. String's position in the latter's absence 
or when the latter, although present on the job, was unable to perform 

in full his duties because of a severe illness. (As Exhibit A, Mr. Smithers 
submitted a statement dated February 19, .1958, which describes in de- 
tail the kind of work which he did while performing in behalf of Mr. String. 
A copy of this document was provided to the agency representatives. As 
Exhibit B, Mr. Smithers ‘Submitted a memorandum dated March 3, 1958 
which he had received from Mr. Kurt E. Rosinger, Chairman, Industry 
Evaluation Board, which affirms that Mr. Smithers had prepared four 
analyses for the Industry Evaluation Board, BDSA, within the general 


category of valves and pipe fittings. A copy of this memo was provided 


to the agency. ) 

In addition to the information contained in Exhibits A and B, Mr. 
Smithers made reference to "directives", not specifically identified, which 
are of record in his agency and which also reflect his performance of the 
duties of Mr. John String. 

Mr. Smithers and Mr. McNeill contended that an objective consid- 
eration of the appellant's employment history with special emphasis 
placed on the caliber of work performed, as referred to supra, would 
lead to the conclusion that the appellant is qualified for the position of 
Mr. Minister. 

Mrs. Jackson stated that the John String referred to by the appel- 
lant was in fact an occupant of the position now occupied by Mr. Minister. 
Mr. Harrington modified Mrs. Jackson's statement to the following extent: 
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that Mr. String occupied one of two positions which properly should be 
considered predecessor positions to that of Mr. Minister, the other 
position being that of Mr. Louis Teske. The agency was not prepared to 
show exactly which duties in Mr. Minister's position were previously 
performed by Mr. String and which duties were performed by Mr. Teske. 
Furthermore, the agency representatives made comments on the conten- 
tion of Mr. Smithers set forth in the previous paragraph which showed 
some lack of agreement as to how to evaluate the information concerning 
Mr. Smithers’ performance of the duties of Mr. String. After these 
statements were made, Mrs. Jackson stated that the information pre- 
sented by Mr. Smithers might be of material Significance to the reduction 
in force if the additional duties performed by Mr. Smithers as set forth 
in Exhibit A were of a sufficiently high level and if they involved a sig- 
nificant period of time. In view of this, Mrs. Jackson requested that 

the agency be given an opportunity to make a re-evaluation of Mr. Smithers' 
qualifications for position No. N-713, Commodity Industry Analyst 
(Metal Products), GS-13. This request was approved provided that the 
agency's determination be made within seven days of the hearing. This 
arrangement met with the approval of the appellant and he agreed to 
submit complete references to tangible evidence of his fiaving worked in 
the position of Mr. John String and a statement estimating the amount of 
time which he spent on such duties. 

The appellant's representative requested that the group participat- 
ing in the hearing reconvene one week from today in the event that the 
agency's re-consideration of the appellant's case did not result in a 
better offer of reassignment. This request was denied; however, the 


appellant and his representative were assured that all evidence submit- 


ted to the agency for evaluation at this time would also be considered by 
this office, along with any reasons submitted by the agency in defense of 
its determination and any comments the appellant would submit on the 
agency's new determination. 

After the foregoing arrangements and the position of this office 
were made clear, the hearing adjourned at 3:30 P. M. 
March 5, 1958 /s/ Frank W. Masterson, Appeals Examiner 
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L. E. SMITHERS 
4 Wessex Road 
Silver Spring, Maryland 


March 17, 1958 


Mr. Francis W. Masterson 
Field Examinining Office 

Room 224, Pension Building 
U.S. Civil Service Commission 
Washington 25, D. C. 


Dear Mr. Masterson: 

Reference is made to the report dated March 12, 1958 submitted 
by Catherine S. Lott, Chief, Personnel Operations Division, pages 
1, 2 and 3, wherein many reasons are given to convey the idea why I 
am not qualified for the position of Commodity Industry Analyst (Metal 
Products) GS--1151-13, No. N-713. 

Paragraph 1: To begin with, the appeal hearing at the Civil Ser- 
vice Commission was held on March 4, 1958, and not on March 5th. I 
do not recall making any claim that my performance of Mr. String's 
duties, while he was either on or off the job, in itself qualified me for 
the position mentioned in said paragraph 1. In fact, my reply to a direct 
question as to the total time that I felt I had used in performing the duties 
of Mr. String while he was in or absent from the office, was possibly 
3-1/2 to 4 months. This time included the completing of the four industry 
evaluation board studies and writing the text for the fifth study. I did, 
however, lay stress on my experience with valves and fittings over a 
period of years, which I felt should be taken into consideration in deter- 
mining qualifications. 

Paragraph 2: Since the hearing of March 4, 1958, wherein it was 


brought out that the Civil Service Commission and the Department of 


Commerce require a minimum of one year of specialized experience as 
qualifying for the commodity industry analyst position, I am pleased to 
state that I find in checking back that I do have such qualifying experience 
which dates from November 1, 1937 to August 1, 1940 (see Form 57). 
This engineering work included the making of various pneumatic and 
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hydraulic applications, employing the use of many different types of 
valves, fittings, hydraulic cylinders, flexible connections, etc. The 
hydraulic cylinders were machined to my specifications as were the 
discharge nozzles. Many of the check and cut-off valves used in the 
system, while new, were remachined in order to obtain more efficient 
seating characteristics. The attached letter by A. E. Savage, Director, 
D.C. Transit System, dated March 14, 1958, confirms the above statement. 

Paragraph 3: I contend that I can not only meet but can exceed 
the requirements of capabilities for handling the work. 

Paragraph 4: I did not request credit. I only stated the work I 
performed for Mr. String. 

Paragraph 5: Information requested is contained herein. 

Paragraph 6: It is true that I worked with Mr. String from 1956 
through June 30, 1957, but it must not be overlooked that I worked with 
Mr. String from October, 1953 to and including 1956 and into June, 1957. 

Paragraph 7: The contents of this paragraph are substantially 
correct. I did show Mrs. Jackson a reproduced copy of the directive 
which I prepared; I also told her that this, I felt, was proof that I could 
do the work and if I could write one directive, I could write a thousand. 
Incidentally, this brings up a very significant fact which is: what dif- 
ference would it make regardless of how much work I handled for Mr. 
String when one of the established ground rules is that the applicant must 
have had a minimum of one year of specialized experience and I had pre- 


viously stated that in my opinion I had consumed approximately 3-1/2 to 


4 months' time in performing his duties. 

Paragraph 8: Will reply to the Dr. Rosinger and Vanderhoef com- 
ments separately. 

Paragraph 9: I feel that I have covered all relevant facts in this 
statement. The purported statements of Messrs. Rosinger and Vander- 
hoef corroborate my statement. 

Paragraph 10: Some of my pencil notations possibly were super- 
seded by Mr. String's as case folders at times were withheld from file 
for review by Mr. String upon his return to the office. In no way was I 
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trying to promote myself to the foreground in taking over his work. 

Mr. String was Chief of the branch, was held directly responsible for its 
operation and, therefore, I felt he was entitled to know of everything 
happening during his absence. I would also like to add that in no instance 
was Mr. String embarrassed upon returning to his office by finding delays 
on requests for directive action or finding that a directive had been issued 
on a concern which days before had shipped the material specified on the 
directive. 


Paragraph 11: I estimate I spent between 3-1/2 to 4 months’ time 


in assisting Mr. String from October, 1953 through June, 1957. 

Paragraph 12: Regarding the other commodities assigned to posi- 
tion No. N-713, I repeat that Iam more than conversant with all items 
listed. This includes Code 35918, having a nomenclature which reads, 
"Piping Comp for auto-fire,"" which Mr. Hughitt was unable to interpret 
for us at the March 4th hearing after having made the statement that he 
had signed the Job Sheet covering the position. 

If I recall correctly, the nomenclature for Code 35918 should read, 
“Automatic sprinkler and fire prevention equipment." 

Paragraph 13: The present position is substantially the same as it 
was under Mr. String's direction. 

Paragraph 14: It is quite interesting to note that the products Mr. 
String previously handled were combined with other items and assigned 
to Mr. Teske. Mr. Teske will admit, Iam sure, that he has had very 
little if any experience on valves and fittings and that his knowledge of 
such items is limited. Nevertheless, he received the assignment. Is 
this not a direct contradiction to the high qualifying standards now being 
stressed? 

Paragraph 15: The statements contained herein regarding my having 
had no experience in the so-called "other commodities" (Bellows, Flex- 
ible Metal hose, Hydraulic and Pneumatic Cylinders, etc.) is due toa 
lack of knowledge. | Military as well as civilian motorized equipment have 
used such components since their first inception for varied adaptations 
and their uses are by no means limited to the valve field. I have had 
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experience on these types of items in addition to many others not listed, 
covering a period of 25-30 years. 

Re: Dr. Rosinger's comments: 

I consider Dr. Rosinger's statements to the effect that there was 
no controversy or lengthy discussions at the Industry Evaluation Board 
Meetings upon the presentation of my analysis on valves, as being very 
complimentary. . 


Regarding Mr. String being the chief spokesman for the group from 


the General Components Division, this was to be expected, Mr. String at 
the time being Chief of the Valves and Fittings Branch. 

Re: Mr. Hughitt's comments: 

Paragraph 1: At the Civil Service Commission meeting on March 
4, 1958, it was brought out that the Civil Service Commission and the 
Department of Commerce would accept a minimum of one year of special- 
ized experience as qualifying for the commodity industry analyst position 
GS-1151-13, No. N-713. At this same meeting I estimated that the total 
time used in performing the duties of Mr. String, while he was in or away 
from his office would be between 3-1/2 to 4 months. This estimate, which 
I consider very conservative, covered the period of time from October, 
1953 until the time Mr. String left the government in 1957. In view of 
the above, it would be interesting to learn what Mr. Hughitt expected to 
gain by checking the leave records only from January, 1955. 

Paragraph 2: Quote - "Mr. Smithers indicates that this work re- 
quired the issuing of directives" to which I reply that the work did require 
the issuing of directives if absolutely necessary, but the real effort con- 
sisted of getting the one requesting the priority assistance and the manu- 
facturer to agree to some reasonable arrangement whereby a directive 
would not be necessary. When an analyst is familiar with the manufacturer's 
problems and is capable of explaining such matters to the one requesting 
the directive action, a compromise on original demands is often accom- 
plished and the manufacturer's production line is not disturbed. 

Paragraph 2, page 2: Reference is made to Case No. X-18382 
(Grove Controls, Inc.) which I handled in the absence of Mr. String, 
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which was prepared by me and not by Mr. Zepp as claimed. I adhered 
to the form being used by the division at the time, changing it to fit the 


particular occasion. I did not time myself on its preparation. As to the 


present location of the case file, this was transferred to the Scientific 
and Technical Division, its rightful location, and Mr. Hughitt should have 
been able to locate a notation to this effect. 

Paragraph 3: Mr. Hughitt's comments regarding my preparation 
of the four industry evaluation studies appear rather picayunish (petty ?). 
Every effort has been made to discredit me for doing this work, even to 
the point of my using available information. My superiors, upon the 
completion of these studies, complimented me on a job well done and I 
might add that the type of supervision at that time was of the best. 

Mr. Hughitt's Summary, Page 3, Paragraph 1 

See Paragraph 2 in reply to comments submitted by Catherine S. 
Lott. 

Paragraph 2: With reference to my having an adequate educational 
background to handle the duties of the position in question, Mr. Hughitt 
could not have paid much attention to my Form 57 wherein I stated 
that I had completed a home study course in Automobile Engineering, 
later accepting an invitation from the Society of Automotive Engineers 
to become a member of their organization. 

Accomplishments 

I have at present two patents pending, making a total of three to 

my credit. In addition, I have received a total of four (4) cash awards 


from the Office of Chief of Ordnance and the Chief of Engineers. One 


of the awards received from Ordnance covered the modifying of an air 
valve for which I received a cash award of $250. 00 (June 16, 1946). 


During the Korean conflict, brass was in short supply. It was 
found that a certain manufacturer was making and marketing a certain 
type of non-standard valve which was consuming approximately 400, 000 
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pounds of brass per year which could be dispensed with without working 
any hardship on the technical services. 

The matter was taken up with the proper authorities in the Muni- 
tions Board and I was successful in bringing about a change which not 
only saved material but enabled the using services to eliminate one item 
from their supply control. Attached herewith is a photostatic copy of 
the letter received from the Munitions Board covering this accomplish- 
ment. 


Re: Mr. Van der Hoef comments - At this late date, Iam unable 
to assist Mr. Van der Hoef in filling out his attendance records. 


Sincerely yours, 
/s/ Ll. E. Smithers 
LES: rpv 
Encls. 


OFFICE SERVICES DIVISION 
MAIL & COMM. UNIT 


, P APR 17 1958 
Mr. Lawrence E. Smithers MAILED BY B 


4 Wessex Road 
Silver Spring, Maryland APR 16 1958 


Dear Mr. Smithers: 

Reference is made to your appeal from the reduction in force 
action taken by the Department of Commerce. 

On the basis of our review of the pertinent records and procedures 
used by your agency, we have found that you were properly reached for 
the proposed action and that you received a timely and adequate notice 
in accordance with the Commission's Retention Preference Regulations. 

The offer of reassignment made by your agency complies with the 
reassignment provisions of the Retention Preference Regulations. A 
review of positions at the grade from which you were reduced (GS-13) 
and between that grade and the grade of the position you were offered 
(GS-11) failed to disclose any other position in keeping with your quali- 
fications and retention standing to which you are entitled under the 
Retention Preference Regulations. As part of this review, we found that 
your qualifications do not meet the minimum requirements for reassign- 
ment to the position of Commodity-Industry Analyst (Metal Products), 
GS-1151-13 (Position No. N-713), occupied by Mr. Percy F. Minister. 

In view of the above findings, we must conclude that there has been 
no violation of your rights under the Commission's Retention Preference 
Regulations. Therefore, we cannot sustain your appeal. 

No further appeal from this decision will be entertained unless it 
is submitted to the Chairman, Board of Appeals and Review, U.S. Civil 
Service Commission, Washington 25, D. C., within seven days after 
receipt of this letter. Notification of a further appeal should be given to 
this office so the case file can be transmitted promptly to the Board. 


Since there is no further right to a hearing, additional representations 
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should be made in writing and submitted in duplicate with an appeal to 
the Board. 

Sincerely yours, 

/s/ E.A.D. 


E. A. Dunton, Chief 
Appeals Examining Office 


cc: Department of Commerce 


L. E, SMITHERS 
4 Wessex Road 
Silver Spring, Maryland 


April 25, 1958 


Chairman, Board of Appeals and Review 
U. S. Civil Service Commission 
Washington 25, D. C. 


Gentlemen: 


I respectfully appeal the decision contained in your letter date- 
stamped April 16, 1958, which was received by me on Friday morning, 
April 18th. 

I feel somewhat at a loss to understand why my experience and 
qualifications as set forth in my communication of March 17, 1958, did 
not qualify me for the position of Commodity Industry Analyst (Metal 
Products), GS-1151-13, No. N-713, unless I possibly took too much for 


granted and did not elaborate sufficiently, thus inadvertently depriving 


the examining board of needed information. This I shall strive to correct. 

Experience on Valves and Fittings: 

The hearing of March 4, 1958 established the fact that the Civil 
Service Commission as well as the Department of Commerce will accept 
a minimum of one year of specialized experience as qualifying for the 
Commodity Industry Analyst position. 


In connection with the above requisite, I refer to the time spent on 
experimental engineering work with the Capital Transit Company, dating 
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from November 1, 1937 to August 1, 1940, or a total of 31 months. To 
this I think it is only fair to include the estimated 3 1/2 to 4 months 
spent in assisting Mr. John String, Chief of the Valves and Fittings 
Branch of the General Components Division of BDSA, dating from Octo- 
ber 1953 to July 1957. Incidentally, while serving my four -year 
apprenticeship to become a machinist, I received instructions on the 
proper repair of check, gate, globe and butterfly types of industrial 
valves. During the time I worked as a Journeyman Machinist, I was at 
various times assigned to the work of rebuilding valves. 

During the course of this experience, I have worked with prac- 
tically every type of commonly used valves. To say that I am familiar 
with every type and combination of valve would be untrue as they number 
well into the thousands. 

In my opinion, there is nothing more educational than experimental 
engineering in becoming familiar with an allied line of products like 
valves and fittings. I refer to the 31 months' experience working with 
the Capital Transit Company, dating from November 1, 1937 to August 1, 
1940. 

This experience necessitated the building up of various mock-ups 
using many different types of valves and fittings to accomplish a specific 
end result, most economically. (Sample mock-up of a miniature spiroid 
gear and pinion set enclosed.) This was made by myself for the Chief of 
the Power Transmission Branch of the General Components Division of 


BDSA in order to better portray the tooth contact between pinion and gear. 


Of all the various types of valves, industrial, heating and specialty, 
and those not elsewhere classified, perhaps the most complicated is the 
throttle valve. This valve is used in the steam line leading from the 
boiler to either the engine or turbine, depending on which type of power 
is used, and serves as a safeguard in automatically shutting off the flow 
of steam in the event of a sudden drop-off in torque such as with a ship 
losing a propeller while at sea. This type of valve is built to most exact- 
ing tolerances and is quite costly. 
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Hydraulic control valves and air control valves are used to regu- 
late the flow of fluid or air into or out of hydraulic and air cylinders 
which are universally used on many types of motorized equipment such 
as bulldozers, dump trucks, power shovels, fork lift trucks, power 
loaders, road scrapers, etc. A typical example of the use of a hydraulic 
cylinder would be a fork lift truck whereas the fluid under pressure 
entering the cylinder or cylinders raises the lifting forks. When this 
pressure is released through the use of a hydraulic control valve, the 
reverse action is obtained. During my employment as a civilian em- 
ployee with the military services, beginning August 1, 1940 and lasting 
until the close of World War II in 1945, I had extensive experience with 
hydraulic and pneumatic power cylinders for the reason that I was 
deputized with the responsibility for requisitioning this type of material 
for the armed services. The same being true for tube fittings, flexible 
metal hose and bellows and hundreds of other items. 

A word about metal bellows. I first came into contact with this 
item in 1921. I distinctly remember this because the Lincoln car used 
a metal bellows to operate the automatically controlled radiator shutters 
being used during that period. 

One of the more common uses for metal bellows is in the manu- 
facture of radiator thermostats for internal combustion engines, where- 
by the coolant in the engine block is restricted from circulating through 
the cooling system until the engine has reached an efficient operating 
temperature. As applied to valves, metal bellows are used in the con- 
struction of packless radiator valves and temperature regulating valves. 

Pipe fittings consist of items such as elbows, of various angles, 


caps, reducers, nipples, couplings (straight and reducing), "automatic 


sprinkler and fire prevention equipment" is in a sense, tailor-made by 

the respective companies manufacturing such equipment. As for example, 
the reducing couplings used in such installations are cast so as to provide 
an opening for attaching the sprinkler head. Fire hose nozzles also belong 
in this category. 
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In the writing up of this appeal I have kept foremost in mind the 
thought of presenting as clear a picture as possible of my qualifications 


for the position in question, based on actual experience. I have explained 


certain items for the possibly less-experienced, citing examples of 
where the item is used and, in some instances, the function it performs. 

The statement has been made to create the impression that the 
items or products assigned to the position for which I am competing, 
are complex. This, generally speaking, is not true except for the in- 
experienced. 

Efforts have been made by Mr. Hughitt to discredit my efforts in 
the preparation of the four industry evaluation board studies which I 
prepared for Mr. String. 

In order to set the record straight on this matter, this is to advise 
that much research work went into this project. There was nothing that 
I recall that was copied verbatim, as claimed, and I doubt that Dr. K. E. 
Rosinger, Chairman of the Industry Evaluation Board, appreciates the 
making of such unwarranted, untrue statements any more than I. The 
fact remains that these studies were readily accepted by all interested 
parties present at the hearing, which would indicate that the analyses 
were well prepared and they satisfied my superior, Mr. String. 

Mr. John String, former Chief of the Valves and Fittings Branch, 
a man who speaks with authority and I think one of the most respected 
people in the valves and fittings industry, accompanied me to see Mr. 

F. W. Masterson, Field Examining Office of the U. S. Civil Service Com- 
mission, for the purpose of removing any doubt as to my capabilities for 
handling the valves and fittings work. He informed Mr. Masterson that 

I did an excellent job in handling his duties. Mr. String is willing to 
further testify as to my capabilities in this respect. 

Speaking of qualifications, this is to advise that I entered govern- 
ment service on August 1, 1940 as chief of the spare parts branch, in the 
office of the Quartermaster General, a service then having the responsi- 
bility for supplying replacement parts for all motorized ground equipment, 
including passenger cars, motor trucks, motorcycles, scooters, etc. 
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My entrance rating was CAF-10, $3,500.00 per annum. Counting 
my military service in the Navy and Marine Corps, the latter during 
World War I, Iam in my 20th year in government service. The party 
now on the job which I am seeking has approximately 6 years' experience 
with government and no military experience. I have been demoted to a 
GS-11, one grade above that which I received upon entering government 
service on August 1, 1940. 

An early decision will be appreciated. 

Sincerely yours, 
/s/ L. E. Smithers 
LES:rbv L. E. Smithers 


Enclosures 1 & 2--Position Description--GS-1151-13 


It will be noted that I have had experience with all items assigned to 


this position. See enclosure 2. 
/s/ 1. E. Smithers 
L. E. Smithers 


August 5, 1958 


Mr. Lawrence E. Smithers 
4 Wessex Road 
Silver Spring, Maryland 


Dear Mr. Smithers: 

Further reference is made to your letter of April 25, 1958, in 
which you appeal from the April 16, 1958, decision of the Appeals Ex- 
amining Office relative to your change from Commodity Industry Analyst, 
GS-1151-13, to Industrial Specialist, GS-1150-11, because of reduction in 
force at the Business and Defense Services Administration, Department 
of Commerce, effective March 2, 1958. The Appeals Examining Office 
concluded that there had been no violation of your rights under the Com- 
mission's Retention Preference Regulations and, accordingly, denied 
your appeal. As a veteran and career employee you are in retention sub- 
group IA. Your adjusted service computation date is June 25, 1938. 
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The Board of Appeals and Review has carefully considered all your 
submissions and the representations which have been made in your be- 
half by the American Legion and others. The essence of your appeal is 
that you contend that you are qualified for Position No. N-713, Com- 
modity-Industry Analyst (Metal Products), GS-1151-13, in which the 
agency has continued an employee with lower retention sub-group stand- 
ing and that, accordingly, you were not given a reasonable offer when 
the agency assigned you to a GS-11 position. 

The Federal Personnel Manual, on page R-3-24, states that if an 
employee's qualifications are in issue in a reduction-in-force appeal 
and the Commission makes a determination of his qualifications, the 
qualifications standards and requirements, plus any other requirements 
for the specific position must be applied. 

The qualifications standards applicable to Position No. N-173 are 
published in Civil Service Examining Circular EC-22 issued July 19, 
1949. These standards are repeated in Civil Service Handbook X-118, 
Qualifications Standards Governing Noncompetitive Actions and Agency 
Recruiting, under the heading Industrial Specialist Series, GS-1150. 

The standards specify that, with certain exceptions not applicable in this 
case, an applicant's experience must show intensive and thorough con- 
centration in a specialized industry, commodity or activity. As related 
to a specific position this refers to the industry, commodity or activity 
with which the position is principally concerned. On the basis of this 
specification, the further requirement that an applicant must show at 
least one year of qualifying experience which must have been on a level 
of difficulty and responsibility comparable to that of work at grade GS- 
12 is considered to require that the year of GS-12 level experience must 
have been in the specialized industry, commodity, or activity with which 
the position in question is principally concerned. 

The official position description for Position No. N-713 indicates 
that that position is concerned with the following commodities: Perma- 
nent magnets; bellows; flexible metal hose; cylinders, hydraulic air-oil; 


valves; pipe fittings and accessories; and piping components for auto- 
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matic fire protection systems. This is supported by the October 1957 
table showing the GIEC product code assignments. It is indicated also 
that the principal commodities with which Position No. 713 is concerned 
are valves and fittings. 

You contend that you assisted Mr. John String, Chief of the Valves 
and Fittings Branch of the General Components Division of BDSA from 
1953 to 1957 and worked on those commodities for three and a half to 
four months. This contention has not been clearly established by your 
submissions. Even if your contentions in this regard were accepted 
your record would still need to show at least eight months of experience 
in the appropriate commodities and at the equivalent to the GS-12 level. 
Your experience over the years in automotive service work, experi- 


mental activities and property and supply functions has given you cer- 


tain contact from time to time with commodities covered by Position 


No. N-713. However, your record does not show "intensive and 
thorough concentration" in these particular commodities, either at a 
level or for sufficient duration to meet the cited requirements. 

In view of the above, the Board sustains the determination that 
you do not meet the minimum requirements for the position identified 
as No. N-713. 

Since no violation of the Retention Preference Regulations has been 
shown, the Board affirms the April 16, 1958, decision of the Appeals 
Examining Office and the action of the agency is sustained. 

Returned herewith is the folder of correspondence relating to the 
conservation of copper base metals through the use of steel manifold 
and emergency valves, and also the mock-up gear, which you submitted 
as exhibits. /s/ E.P.H. 

For the Commissioners: Sroe 
: Hon. DeWitt S. Hyde, M. C. (as Encl. 11045) Sincerdivivoure, Je/sESsS! 
: Dir., Off. of Pers. Mgmt. yy ? 8/5/58 
Dept. of Commerce, Wash. 25, D.C. 


: Mr. Austin E. Kerby, The American Legion /s/ 3.V.A. 8/5/58 
: Appeals Examining Office 
sa oe /s/ JWM 8-5-58 


James W. McBee, Acting 
Chairman 
Enclosure 11043 Board of Appeals and Review 


[ Filed May 19, 1959] 


NOTICE OF APPEAL 


Notice is hereby given this 19th day of May, 1959, that plaintiff 
Lawrence E. Smithers hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 6th day of May, 1959 in favor of defendant against said 
plaintiff. . 

/s/ R.H. McNeill 
Attorney for Plaintiff. 


BRIEF FOR APPELLEE 
—a—_{—{——QOai______ 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15222 


Lawrencon E. SMITHERS, APPELLANT 
Vv. 


Honorabe SINCLAIR WEEKS, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney. 
CARL W. BELCHER, 
WILLIAM w. GREENHALGH, 
Assistant United States Attorneys. 


O—!!RSo,_,———- 


To 
United States Court of Appeals 
For the 


Distetet af Cohroa Clreuit 
Shaws) nee 
itl OcT2 6 1959 
Syl biel” 


CLERK 


No. 15222 
QUESTIONS PRESENTED 


Where the record discloses that appellant, who is a veteran 
with civil service status in the United States Department of 
Commerce, accepts an offer of reassignment due to reduction in 
force action because of budgetary considerations, but appeals 
to the United States Civil Service Commission contending that 
he was entitled to another position in Commerce on the grounds 
that the incumbent had fewer retention rights and that ap- 
pellant met the minimum qualifications for such position and 
the Commission upon investigation, at. a hearing, and on ap- 
peal found as a matter of fact that not only did appellant fail 
to meet the minimum requirements for reassignment but also 
that he was accorded all procedural and substantive rights to 
which he was entitled under the Veteran’s Preference Act of 
1944 (Title 5, US.C., Sections 860 et seg.) and Civil Service 
Commission Regulations (5 C.F.R. Sections 20 et seq.) promul- 
gated pursuant thereto, in the opinion of the appellee, the fol- 
lowing question is presented: 
| Inasmuch as there was no substantial departure from ap- 
plicable procedure nor misconstruction of governing legislation 
nor error in administrative determination, was not the action 
of the trial in granting appellee’s motion for summary judg- 
ment and dismissing appellant’s complaint for declaratory 
judgment and mandatory relief plainly correct? 

() 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15222 


LAWRENCE E. SMITHERS, APPELLANT 
Vv. 


HonoraseE SINCLAIR WEEKS, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Prior to January 30, 1958, appellant, a veteran with civil 
service status, was employed in the Business and Defense 
Services Administration of the Department of Commerce as & 
Commodity Industry Analyst, GS-1151-13 in the General 
Components Division (J.A. 1; Defendant’s Exhibit I). By 
letter dated January 30, 1958, appellant was notified that the 
aforesaid position was abolished due to budgetary considera- 
tions and he was given notice of reduction in force effective 
March 1, 1958, with an offer of reassignment to a position of 
Industrial Specialist, GS-1150-11 in the Electrical Equipment 
Division (Defendant’s Exhibit I). This offer of reassignment 
was accepted by appellant on February 4, 1958. However, by 
letter dated February 7, 1958, appellant filed an appeal from 
this reduction in force action with the Civil Service Commission 
contending that he was entitled to position No. N-713, Com- 
modity Industry Analyst (Metal Products), GS-1151-13 on 


(1) 
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the grounds that the incumbent in such position had fewer 
retention rights than appellant and that he met the minimum 
qualifications for such position (Defendant’s Exhibit IT). 

The Appeals Examining Office of the Civil Service Commis- 
sion investigated appellant’s appeal and held a hearing on 
March 4, 1958 at which appellant and his designated repre- 
sentative both appeared and were heard (J.A. 19-21; De- 
fendant’s Exhibit II). By letter dated April 16, 1958, the 
Appeals Examining Office notified appellant that there had 
been no violation of his rights under the Commission’s Reten- 
tion Preference Regulations and that as part of the review of 
his case, it was found that appellant’s qualifications did not 
meet the minimum requirements for reassignment to the posi- 
tion of No. N-713, Commodity Industry Analyst (Metal 
Products), GS-1151—-13, at that time occupied by one Minister 
(J.A. 28-29). 

By letter dated April 25, 1958, appellant appealed this deci- 
sion to the Board of Appeals and Review of the Civil Service 
Commission, who sustained the Appeals Examining Office’s 
determination that appellant did not meet the minimum re- 
quirements for the position identified as No. N-713. (J.A. 29- 
33; 33-35). On September 9, 1958 appellant filed in District 
Court a complaint for mandatory relief and a declaratory 
judgment fixing and determining rights of appellant as vet- 
eran’s preference eligible in government employment (J.A. 1). 
Cross-motions for summary judgment having been filed and 
after having considered the pleadings and hearing and argu- 
ment of counsel, the District Court granted appellee’s motion 
and dismissed appellant’s complaint (J.A. 5). This appeal 
follows. (J.A. 36). 


RULES AND STATUTES INVOLVED 


Title 5, U.S.C. Section 860 provides: 


Rules and regulations by Civil Service Commission. 

The Civil Service Commission is authorized to promul- 
gate appropriate rules and regulations for the adminis- 
tration and enforcement of the provisions of this 
chapter. 


3 


Title 5, U.S.C. Section 861 provides: 


Reduction in personnel; considerations afecting 
release. 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be re- 
leased in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em- 
ployment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com- 
puting length of total service: Provided further, That 
preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other 
competing employees and that preference employees 
whose efficiency ratings are below “good” shall be re- 
tained in preference to competing nonpreference em- 
ployees who have equal or lower efficiency ratings: And 
provided further, That when any or all of the functions 
of any agency are transferred to, or when any agency is 
replaced by, some other agency, or agencies, all prefer- 
ence employees in the function or functions transferred. 
or in the agency which is replaced by some other agency 
shall first be transferred to the replacing agency, or 
agencies, for employment in positions for which they 
are qualified, before such agency, or agencies, shall ap- 
point additional employees from any other source for 
such positions. 


5C.F.R. Section 20.2 (c), (d), and (£) (1957 Supp.) fees 


(c) “Competing employees” for any position in a 
reduction in force means the position incumbent, if 
any, and employees who are qualified for the position. 

(d) “Qualified” for a position means having the basic 
education and experience, and such special skills and 
aptitudes as are necessary to take over the position ina 
reduction in force and render satisfactory service with- 
out undue interruption to the work program. 


i 
| 
a 
| 


4 


(f) “Competitive level” means all similar positions 
within a competitive area in which employees could be 
readily interchanged, without undue interruption to 
the work program. (Such positions are in the same 
grade or occupational level.) 


| § CFR. Section 20.4 (1957 Supp.) provides: 


Order of selection—(a) Determination. of competitive 
area. (1) A normal competitive area shall -be a bureau 
or an equivalent part of an agency in the departmental 
service, or all of a field installation in a local commuting 
area, or any combination of these as may be determined 
by the agency. 

(2) Agencies may obtain prior approval of the Com- 
mission before they may use competitive areas smaller 
than the normal competitive area referred to in subpara- 
graph (1) of this paragraph. Agencies must establish 
competitive areas which meet or exceed the normal 
competitive area without obtaining prior approval of 
the Commission. 

(b) Determination of competitive level. Within the 
competitive area, the agency will determine competitive 
levels of positions to be affected by a reduction in force. 

(c) Determination of tenure groups and subgroups. 
For the purpose of determining relative retention prefer- 
ence in reductions in force, competing employees with 
performance ratings of “Satisfactory” or better shall be 
classified in tenure groups and subgroups according to 
tenure of employment and veteran preference. In the 
competitive service, tenure groups shall be as prescribed 
in subparagraphs (1), (2), and (3) of this paragraph. 
In the excepted service employees shall be arranged in 
tenure groups I, IT, or III to correspond with the group- 
ing of employees having similar tenure in competitive 
positions. 

(1) Group I. This group consists of career em- 
ployees who have completed probation and who are not 
indefinite because they occupy obligated positions. 
Career employees serving under temporary or indefinite 
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promotions shall be considered in this group with re- 
spect to positions at and below the grade in which they 
last served on a permanent basis. 

(2) Group II, This group includes career eniployees 
who are serving probationary periods, all career-con- 
ditional employees, and career employees who are in- 
definite because they occupy obligated positions. 

(3) Group III. This group includes indefinite em- 
ployees, employees serving under temporary appoint- 
ments pending establishment of registers, and employees 
serving under other nonstatus nontemporary Seppo. 
ments. 

(4) Subgroups. Within each tenure group, ene 
ployees entitled to veteran preference are in subgroup 
“A” and others are in subgroup “B”. 

(i) Employees in subgroup “A” of tenure Grou I 
or II who are entitled to be retained for one year after 
exercising their restoration rights under section 9 of the 
Universal Military Training and Service Act of 1951, 
as amended, shall be given priority in retention over 
other employees in subgroup “A” until the EERLEE of 
the one-year period. 

(ii) Employees in subgroup “B” of tenure group I 
or IT with a retention right for one year after restoration 
under section 9 of the Universal Military Training and 
Service Act of 1951, as amended, or for six months after 
restoration under subsection 262(f) of the Reserve 
Forces Act of 1955, shall be given priority in retention 
over other employees in subgroup “B” until the expira- 
tion of the retention period. 

(d) Retention register—(1) Compilation. When two 
or more competing employees are in a competitive level 
which is to be affected by a reduction in force, the re- 
tention records of such employees shall be brought up 
to date and a retention register shall be compiled. All 
employees in positions in the particular competitive 
level, whether in duty, leave, or furlough status, exclud- 
ing only those absent on active military duty with re- 


employment rights, shall be entered on the reamoty in 
529431592 
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:7 4: the order-of tenure groups and subgroups, and according 
i} :: to: either. retention. credits or. adjusted’service computa- 


tion date in any. subgroup when there are two:or more. 
One ¢5)-retention credit-shall be given for each full year 
:-0£ Federal Government service, and four-(4) retention 
-y:enedits shall be given for an “outstanding” performance 

rating. .Two (2) retention credits shall be given for a 


> . rating representing a level of performance between 


» “Satisfactory” and “Outstanding” where the agency’s 
performance rating plan provides for a fourth perform- 
ance rating level. If any employees serving under the 
temporary appointments specifically limited to one (1) 
year or less are assigned to positions in the competitive 
level, their names and the expiration dates of their ap- 
pointments shall be entered below the space provided 
for employees in tenure groups on the register. Like- 
wise, if there are any employees serving in positions in 
the competitive level under any kind of appointments, 
with current official performance ratings of “Unsatis- 
factory,” their names shall be entered on the register 
below the names of temporary employees. 

(2) Separation of registers. Separate registers shall 
be compiled to show the distinctions between competi- 
tive levels representing positions in the competitive 
service; excepted from the competitive service; and 
those filled on a seasonal, when-actually-employed 
(WAE), or part-time basis. 

(3) Availability for inspection. Employees notified 
of proposed adverse action in a reduction in force shall 
have an opportunity to examine retention registers and 
other records which have a bearing on the actions in their 
cases. All registers and records shall be open for inspec- 
tion by representatives of the Commission. 

(e) Sequence of selection. With respect to each 
competitive level, action must be taken to remove all 
employees with official “Unsatisfactory” performance 
ratings, and all employees serving under temporary ap- 
pointments specifically limited to one (1) year or less 
from positions affected by a reduction in force before 


z ‘ 
by any competing employee, -in: any tenure group,’ i is 
““peached: for action. “Thereafter, selections for action 
~ -raust, be made in order beginning with the lowest. rank- 
‘dng employee on the register. Half years of service will 
“be used in breaking ties in retention standing, but any 
ties still remaining will be decided administratively, 
. 5 C. FR. Section 20.5(b) (1) and (2) (1957 Supp.) provides: 


(b) Employees in positions in the competitive serv- 

_ ice. (1) No employee may be separated, furloughed 

for more than thirty (30) days, or reduced in pay or 

grade in a reduction of force while a competing em- 

ployee with lower retention standing (and without re- 

tention priority based on a statutory retention right) is 
retained in the same competitive level. 

(2) No employee i in any subgroup of tenure group I 
or IT who is willing to accept a reasonable change in 
position may be separated, furloughed for more than 
thirty (30) days, or subjected to greater reduction in 
pay than necessary under such reasonable change in 
position, (i) if he is qualified for a position which will 
last as long as three (3) months in another competitive 
level in his present competitive area in which an em- 
ployee with lower subgroup standing is retained, or Gi) 
if he is qualified to go back to a position which will last 
as long as three (3) months from which he was pro- 
moted (or to an essentially identical position) in his 
present competitive area in which an employee with 
lower retention standing (and without retention prior- 
ity based on a statutory retention right) is retained. 


SUMMARY OF ARGUMENT 


Due to budgetary considerations appellant’s position as a 
Commodity Industry Analyst, GS-1151-13 in the General 
Components Division of the Business and Defense Services 
Administration of the United States Department of Commerce 
was abolished. Upon being notified of a reduction in force 
with an offer of reassignment to the position of Industrial Spe- 
cialist, GS-1150-11 in the Electrical Equipment Division of 
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| the same competitive area, appellant accepted the offer, but 
| appealed to the United States Civil Service Commission. In 
| this appeal he contended that he was entitled to position No. 
| N-713, Commodity Industry Analyst (Metal Products) GS- 
| 1151-13 on the grounds that the incumbent in such position 
| had fewer retention rights than appellant and that appellant 
| met the minimum qualifications for such position. Notwith- 
| standing a preliminary determination by Commerce that ap- 
| pellant’s qualifications did not meet the minimum require- 
| ments to position No. N-713, the Appeals Examining Office of 
| the Commission during the course of a hearing in the presence 
| of appellant and his designated representative approved a re- 
| quest by Commerce to re-evaluate appellant’s qualifications in 
| light of certain evidence presented by appellant. In consider- 
| ation of this re-evaluation and the fact that there had been no 
| violation of appellant’s rights under the Commission’s Reten- 
| tion Preference Regulations, the Appeals Examining Office 
affirmed Commerce’s offer of reassignment. Appellant then 
| prosecuted an unsuccessful appeal to the Board of Appeals and 
| Review of the Commission. He then brought suit in District 
| Court for declaratory judgment and mandatory relief, praying 
| for reinstatement and back pay. The trial court granted ap- 
| pellee’s motion for summary judgment and dismissed appel- 
| lant’s complaint. Inasmuch as there was no misconstruction of 
| governing legislation nor error in the administrative determina- 
| tion nor substantial departure from applicable procedures, the 
| action of the trial court was plainly correct. 


ARGUMENT 


| There being no misconstruction of governing legislation nor 
| error in the administrative determination nor substantial 
departure from applicable procedures, the action of the trial 
court in granting appellee’s motion for summary judgment 
and dismissing appellant’s complaint for declaratory judg- 
ment and mandatory relief was plainly correct 


| Appellant contends that he was entitled to position No. 
| N-713, Commodity Industry Analyst (Metal Products), GS— 
; 1151-13 and he was displaced notwithstanding his four years 
| Inilitary service and twenty years civil service with various 
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branches of the United States Government and that he was 
deprived of this right in violation of the regulations of the 
Civil Service Commission and the law governing demotions, 
and also controlling in the matter of continuous retention in 
the service of veterans in accordance with Title 5, U.S.C. Sec- 
tions 860 and 861. 
Appellee submits that, since appellant was accorded all pro- 
cedural and substantive rights to which he was entitled under 
the Veteran’s Preference Act of 1944 (Title 5 U.S.C. Section 
860 et seq.) and Civil Service Commission regulations | (5 
C.F.R., Sec. 20 et seq.) promulgated pursuant thereto, the 
action of the trial court in granting appellee’s motion for sum- 
mary judgment and dismissing appellant’s complaint for 
declaratory judgment and mandatory relief was quite proper. 
Appellant does not assail the validity of 5 CFR. Sections 
20 et seq. which implement Title 5 U.S.C. Section 860 et seq. 
Hilton v. Forrestal, 334 U.S. 323 (1948) ; Elder v. Brannon, 
341 US. 277 (1951); Powell v. Brannon, 91 US. App. D.C. 
16, 196 F. 2d 871 (1952); Fass v. Gray, 91 U.S. App. D.C. 28, 
197 F. 2d 587, cert. denied, 344 U.S. 839 (1952). He does at- 
tack, however, the erroneousness of their application by the 
Department of Commerce and the Civil Service Commission 
in that he was not entitled to displace the incumbent of posi- 
tion No. N-713. | 


A. Civil Service Regulations were properly construed 


Initially, appellant as a preference eligible within the classi- 
fied service was entitled under Civil Service Regulation 20.4 
to be placed in the highest retention group (I-A) in his com- 
petitive level (J.A. 33; Defendant’s Exhibit 1). Competitive 
levels are determined by the respective departments and agen- 
cies of the Federal Government. (5C.F.R. Section 20.4(2) (b). 
Commission regulations require the department or agency in- 
volved to place in one competitive level all similar positions 
within the competitive area, the incumbents of which can be 
readily interchanged without due interruption to the work 
program (5 C.F.R. Section 20.2(f) (Defendant’s Exhibit II)). 

During a reduction in force, retention credits normally de- 
termine the order of separation of employees in the tenure 
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group in a given competitive level (5 C.F.R. Section 20.5 
(b)(1)). 

The incumbent in position No. N-713 with status in re- 
tention subgroup I-B was unquestionably in a lower tenure 
group than appellant (Defendant’s Exhibit II). But since 
appellant was not in the same competitive level with the in- 
cumbent of position No. N-713, he was not entitled to dis- 
place or “bump” the incumbent unless he could perform the 
incumbent’s duties without undue interruption to the work 
program (emphasis supplied). Review of the instant case, 
therefore, must turn on the Department of Commerce and 
Civil Service Commission’s determination of appellant’s quali- 
fication for position No. N—713. 


B. The Commission’s affirmance of Commerce’s determination that Appel- 
lant did not meet the minimum requirements for reassignment to position 
No. N-713 was quite correct 

Subsequent to appellant’s notice of appeal, dated February 

7, 1958, the Appeals Examining Office of the Civil Service Com- 

mission, by letter dated February 13, 1958, requested the De- 

partment of Commerce to furnish it with pertinent personnel 

\ information concerning appellant (Defendant’s Exhibit IT). 

\ This information was transmitted by the Personnel Opera- 

_ tions Division of Commerce on February 26, 1958. At that 

| time Commerce concluded that no positions at the GS-13 or 
GS-12 level for which appellant met the minimum experience 

‘and training requirement existed (J.A. 5-7; Defendant’s Ex- 
hibit II). By letter dated February 25, 1958, appellant was 
‘notified of a hearing to be held in connection with his reduc- 
‘tion in force appeal (Defendant’s Exhibit I). 

At the hearing held by an Appeals Examiner on March 4, 
1958, appellant appeared with his designated representative. 
During the course of the hearing, after statements were made 

' both by appellant and his counsel and by representatives of 

, Commerce, one of the representatives of Commerce requested 

that Commerce be given an opportunity to make a re-evalua- 
tion of appellant’s qualification for position No. N-713 in 
light of appellant’s contention that he had personal knowledge 
of position No. N-713, inasmuch as he had performed the 
duties of the incumbent’s predecessor for a period of two and 


11 


one-half years or longer in the predecessor’s absence or chen 
the predecessor, although present on the job, was unable to 
perform in his full duties due to a severe illness. This request 
met with approval of all participants. However, the examiner 
denied appellant’s request for a further hearing in the event 
Commerce’s re-consideration of the case did not result i in @ 
better offer of reassignment, but the examiner assured appel- 

lant and his representative that all the evidence submitted to 
Commerce for evaluation would also be considered by; the 
Appeals Examining Office along with any reasons submitted 
by Commerce in defense of its determination and any com- 
ments appellant would submit on Commerce’s new determina- 
tion (J.A. 19-21). By letter dated March 12, 1958, from 
the Personnel Operations Division of Commerce to the Appeals 
Examining Office, Commerce re-evaluated appellant’s qualifi- 
cation for position No. N-713 and found, on the basis of all 
the information obtained, appellant did not meet the 
specialized experience requirements of the qualifications stand- 
ards and therefore was not qualified (J.A. 8-11) for = 
position. 


C. There was compliance with all applicable procedures 


By letter dated April 16, 1958, the Appeals Examining Office 
notified appellant the offer of reassignment made by Commerce 
complied with the provisions of the Retention Preference 
Regulation; that review of the positions at the grade from 
which appellant was reduced (GS-13) and between that grade 
and the grade of the position appellant was offered (GS-11) 
failed to disclose any other position in keeping with his qualifi- 
cations and retention standing to which he was entitled under 
Retention Preference Regulations; that as part of their review, 
the Appeals Examining Office found his qualifications did not 
meet the minimum requirements for reassignment to position 
No. N-713; and that in view of these findings, his appeal 
could not be sustained (J.A. 28-29). Appellant further ap- 
pealed this decision to the Board of Appeals and Review of 
the Civil Service Commission by letter dated April 25, 1958 
(J.A. 29-33). The Board of Appeals and Review, by letter 
to appellant dated August 5, 1958, affirmed the decision of 
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Commerce and the Appeals Examining Office inasmuch as 
appellant’s record did not show “intensive and thorough con- 
centration” in the particular commodities with which position 
No. N-718 is concerned, either at a level or for sufficient 
duration to meet the pertinent requirements (J.A. 33-35). 


D. Reynolds v. Lovett, infra, is inapplicable to case at bar 


The record thus clearly shows that appellant lacked certain 
specialized training, and hence was not qualified to perform 
duties of position No. N—-713 without undue interruption. 
Notwithstanding, appellant maintains that the Commission 
acted erroneously and cites the case of Reynolds v. Lovett, 91 
US. App. D.C. 276, 201 F. 2d 181 (1952) as controlling. 
Appellee submits that the facts in Reynolds are clearly dis- 
tinguishable from the facts in the case at bar and therefore 
provide no authority as would govern this Court in the instant 
appeal. 

In Reynolds the plaintiffs, all of whom were veterans, were 
reduced in their positions and grades while non-veterans in the 
same classification were retained in their positions and grades. 
It does not appear from the opinion of this Court (No. 10,912) 
or from the original complaint (C.A. No. 424-49) that there 
was any dispute with respect to meeting the minimum require- 
ments on the part of the plaintiffs which would qualify them 
for the positions held by the non-veterans who were retained. 
Instead, it appears that both the plaintiffs and the non-veterans 
met the minimum requirements for the positions in question. 
The Navy had retained the non-veterans only because it felt 
that they were better qualified than the plaintiffs. This Court 
held that this was error because it was done without giving 
effect to Section 12 of the Veteran’s Preference Act (Title 5, 
US.C., Section 861). 


E. Powell v. Brannon, infra, is dispositive of this case 


Appellee contends, therefore, that the law, which is appli- 
cable to the case at bar is found in Powell v. Brannon, 91 US. 
App. D.C. 16, 196 F. 2d 871 (1952) and more recently in 
MacCallum v. United States, 142 F. Supp. 925 (Ct. Cls. 1956). 
This Court stated in Powell at p. 17: 
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We think it well to reiterate that in civil service cases 
the task of the courts is a limited one. Certainly they 
cannot pass on plaintiff's qualifications for any given 
post, or to compare them with those of an incumbent. 
It is not within their province to weigh the merits of 
a person’s claim to a Federal job. Congress has estab- 
lished administrative machinery to make these deter- 
minations. Where there has been substantial departure 
from applicable procedures, a misconstruction of ; gov- 
erning legislation, or like error going to the heart of the 
administrative determination, a measure of judicial re- 
lief may on occasion be obtainable. But no such basis 
for relief has here been laid. (Emphasis supplied. ) 


So in the instant case there was no departure from applicable 
procedures. Neither was there misconstruction governing 
legislation nor error in the administrative determination. Suc- 
cinctly, compliance with statutory requirements was effected. 
Cf. Bailey v. Richardson, 86 U.S. App. D.C. 251, 182 F. 2d 46 
(1950), aff'd 341 US. 918. The action of the trial court in 
granting appellee’s motion for summary judgment and dismiss- 
ing appellant’s complaint was plainly correct. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the Disteice Court be affirmed. 
OLIVER Gascu, 
United States Attorney. 
Cari W. BELcuer, 
Wiuiam W. GreenHALeH, 
Assistant United States TEE: 


U.S. GOVERNMENT PRINTING OFFICE: 1989 ‘ 


PETITION FOR REHEARING 


Enited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,222 


LAWRENCE E. SMITHERS, 


Vv. 


HONORABLE SINCLAIR WEEKS, et al., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 
For the 


District of Columbia Cirouit ROBERT H. McNEILL 
FILED FEB 15 1960 801 Bowen Building 


2 2 : ne Washington 5, D. C. 
COERK 


Attorney for: Appellant 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15,222 


LAWRENCE E, SMITHERS, 
Appellant, 


HONORABLE SINCLAIR WEEKS, et al., 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


To the Honorable, the Chief Judge and Associate J udges of the United 
States Court of Appeals for the District of Columbia Circuit: 
This petition is filed by appellant herein under the terms of Rule 


26 governing Rehearings. 


As grounds for Rehearing in this cause, petitioner respectfully 
shows to the Court the following misconceptions by the panel of this 
Court as to the facts of record. The applicable law and decisions which 
led the panel hearing this cause into the following errors of fact and law 
are hereinafter set out: 
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{A) The above Panel, opinion by Circuit Judge Burger, described 
the position, to which appellant claimed a prior right or preference, as 
one designated GS-12, when the entire record shows that the position 
claimed by appellant was Grade GS-13, in which grade he was serving 


when he was casi of a purported reduction in force, on various 


grounds, which grounds or reascas for such reduction in force and demo- 
tion of appellant were declared non-existent, in bad faith and in violation 
of appellant's rights as a veteran and senior employee, over one Percy 
Minister, who had no veterans preference service or rights, see J.A. 


1-3, Excerpts from Complaint, paragraphs 3, 4, 6, 7, 8, 10 and 11. 


(B) On page 2 of this Court's opinion of January 21, 1960, it is 
respectfully further submitted that the above hearing Panel incorrectly 
concluded that appellant sought a Grade GS-12 position, and had a hear- 
ing thereon before the "Appeals Examining Office of the Civil Service 
Commission". No hearing was had before the "Appeals Examining Of- 
fice of the Civil Service Commission", but a purported hearing was had 
before one Francis W. Masterson,| a Hearing Examiner of the Civil Serv- 
ice Commission, who purported to sit as a representative of the Civil 


Service Commission. 


As will appear from the record in this case, appellant represented 
to the Court that the Hearing Examiner really held no valid or legal hear- 
ing, Since appellant was the only witness and testified fully in support of 
his veteran's preference rights and his official seniority rights, upon 
which purported hearing said Hearing Examiner rendered no decision 
which could be termed a judicial or quasi-judicial disposition of the 
issues: or an evaluation of plaintiff's rights, but merely summarized 
the in¢idents and colloquies of counsel, such events being termed by 
the Examiner himself as "A Summary of Hearing, Reduction in Force 
Appeai, Lawrence E. Smithers, March 4, 1958," and Appellant 
claims and asserts that rendition of a Summary of the Evidence, 
which’ was all that the Hearing Examiner did, (App. Appellant's Brief, 
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pages 20 and 21) and failure to reach conslusions as to appellant's 
rights was a gross failure to follow procedures permitting demotions 


or discharges of preference employees under the Veterans Preference 


Act, and the laws governing the Civil Service Act. Affirmation of the 
District Court was equally erroneous. 


In the second paragraph, page 2, of the opinion of the panel of 
this Court of January 21, 1960, Circuit Judge Burger, speaking for the 
panel, reached the following conclusion: 


"At the conclusion of the hearing the De- 
partment of Commerce requested and was given 
an Opportunity to re-evaluate appellant's quali- 
fications for the position he sought and the 
parties agreed that the additional material on 
this re-evaluation could be submitted. Appel- 
lant also agreed to submit tangible evidence 
bearing on certain aspects of his qualifications. 
The additional material was to be submitted to the 
Examiner within 7 days of the March 5th hearing." 


The summary of what happened before the Examiner is accurate- 
ly stated in his report in his Summary, page 21 of appellant's Appendix: 


"After these statements were made, Mrs. 
Jackson stated that the information presented by 
Mr. Smithers might be of material significance 
to the reduction in force if the additional duties 

erformed by Mr. Smithers as set forth in Ex- 
hibit A were of a sufficiently high level and if 


they involved a significant period of time. In 
view of this, Mrs. Jackson requested that the 


agency be given an opportunity to make a Te= 


evaluation of Mr. Smithers' qualifications for 


osition No. N-713, Commodity Industry Analyst 


(Metal Products) GS-13. This request was ap- 


proved provided that the agency's determination 
be made within seven days of the hearing. This 
arrangement met with the approval of the appel- 
lant and he agreed to submit complete references 
to tangible evidence of his having worked in the 
position of Mr. John String and a statement esti- 
mating the amount of time which he spend on such 
duties."' 
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The panel appears, in this cause, to conclude from the above 
Summary of the Hearing Examiner that the Hearing Examiner treated 
the discussions before him, and particularly the oral statements of 
Mrs. Jackson, a Department of Commerce official not under oath, as 
throwing wide open the hearing as to appellant's qualifications for 
being retained in Grade GS-13, held by him for years before said 
hearing, and that appellant so agreed, and was bound by such agree- 
ment. To reach such a conclusion would be to deprive appellant of a 
subsequent hearing for the submission of documents or oral testimony 
where he could examine any documents submitted and cross-examine 
any witnesses presented before said Hearing Examiner by the Defend- 
ants, and then appeal, from any decision the Hearing Examiner might 


render, to a higher authority. 


However, the underscored portion of the above quotation clearly 
states the purpose of the postponement, which was to give to appellant 
opportunity to file a statement estimating the amount of time which he 
spent on such duties (under his chief, Mr. John String). 


It will be noted by the Court that this postponement, at the re- 
quest of an employee (Mrs. Jackson) of the Commerce Department, 
was based upon such document or papers being filed within seven days 


of the hearing, of March 4, 1958, which was adjourned at 1:30 p.m. 
on that date (See Examiner's Summary to this effect, page 19 of appel- 
lant's Appendix). 


It will be further noted that the documents filed by Defendants on 
the subject of rights of appellant, as set forth in his Complaint, were 
all ex parte and filed at various dates before and after the hearing of 
March 4, 1958, as follows: 


(a) Letter of February 26, 1958 from the office of the Secretary, 
United States Department of Commerce, signed by Catherine S. Lott, 
Chief, Personnel Operations Division, addressed to Mr. E. A. Dunton, 
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Chief, Appeals Examining Office, U. S. Civil Service Commission, 
relative to Mr. Smithers and his official record, in which letter, later 
considered by the Hearing Examiner, Catherine S. Lott, in her official 
position, among other things, stated: 


"The incumbent of this position is required to 
concentrate heavily in the fields of valves and fit- 


tings, which are of extreme importance to prac- 
tically all military and atomic energy program. 


Mr. Smithers does not have experience which would 


qualify him to perform in this highly specialized 


field. Mr. Smithers’ experience largely restricts 
him to automotive spare parts and hand tools with 


knowledge in the operation of machine tools as a 
Following the filing of the above letter, submitted to the Chief 
of Appeals Examining Office, U.S. Civil Service Commission, said 
Catherine S. Lott, in her official capacity as Chief, Personnel Oper- 
ations Division, practically gave the Hearing Examiner to understand 
that the Department had pre-determined appellant's rights, qualifica- 


tions and his status as a preference veteran, long before the hearing 
before Examiner Masterson on March 4th. This was clearly a failure 


of due process or legal procedure. 


(b) Pursuing the further irregularities of this procedure, it is 
shown to the Court that instead of submitting to appellant, or his 
counsel, all additional records or statements in reply to appellant's 
positive and overwhelming testimony as to his qualifications, prefer- 
ence rights, seniority and capabilities for Grade GS-13, that said 
Catherine S. Lott, in her official capacity as Chief, Personnel Oper- 
ations Division, U. S. Department of Commerce, Office of the Secre- 
tary, sent to said Examiner, on March 12, 1958, one week and one day 
after the hearing before Mr. Masterson, what may be justly termed a 
directive as to appellant's qualifications, experience, preference 


rights, seniority, indicating a conclusion should be reached and decided 
by the Examiner against appellant. Such letter was a gross violation 
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of the procedural rights granted to appellant by prior decisions of this 
Court, by the law and by the regulations of the Civil Service Commis- 
sion and the Department of Commerce. 


Copy of the above letter was sent to appellant, unverified, and no 
hearing opportunity was ever offered to appellant or his counsel, to 
answer such ex parte document, at a further hearing by the Hearing 


Examiner, although a conclusive answer to every ex parte allegation 


in the statement of said Catherine S. Lott was categorically denied and 


shown to be erroneous in a letter from appellant to said Masterson 
dated March 17, 1958, pages 22, 23, 24, 25, 26 and 27 of appellant's 
Appendix. 

Appellant claims that the filing of said letter of March 12 by 
said Catherine Lott occurred after the date permitted by the Hearing 
Examiner, as shown by his Summary, which allowed only seven days 
from the date of said hearing, March 4, 1958, to March 11, 1958, to 
file any documents with the Hearing Examiner. 


The letter of March 12th to the Hearing Examiner practically 
"laid down the law" to him as to the rights or disabilities of appellant 
- and the terms of which letter he subsequently followed literally, as 


shown by his Summary. 


(c) Said Catherine S. Lott, Chief, Personnel Operations Division, 
on March 19, 1958, pages 11 and 12 of appellant's Appendix, addressed 
another letter to the Hearing Examiner, in which said Chief of the 
Division of Personnel Operations in the Department of Commerce, 
Office of the Secretary of Commerce, stated a conclusion of her office 
and of the Department. She filed the same with the Hearing Examiner 
and it must have been one of the controlling reasons for his not 
reaching any conclusions in his Summary of the hearing granted to 
appellant or failing to approve appellant's position and reporting in 
his favor (Appendix page 19). We quote from the letter of March 19th 


as follows: 


“The Business and Defense Services 
Administration has brought to my attention 
the attached position descriptions which 
were prepared during a classification 
survey early in 1957. They believe this 
further supports their position that Mr. 
Lawrence E. Smithers/had little or no 
significant experience on valves and fittings, 
one of the commodities included in Position 
Number N-713 now/held by Mr. Percy F. 
Minister." (Appendix page 11) 


A careful reading of the Examiner's summary of the Hearing 
(Appendix page 19), will show that he never formed an opinion or a 
conclusion upon the testimony heard by him as to whether or not 
appellant had shown his veteran's preference right to be retained 
in Grade GS-13 and the failure of appellees to show any legal 
justification for retaining said Minister in said position, who admittedly 
had no preference right, or service in the military service of the United 


States ar seniority in civilian service. 


The entire record also shows that Mr. Minister, the clerk re- 
tained in Grade GS-13, had no military service entitling him to be so 
retained and appellant had four years of such service. 


Such retention grossly violated the procedure governing reduc- 
tion in force or demotions in the Civil Service of the United States. 


See Sec. 861, U.S.C.A., p. 431, quoted fully herein, p. 8. 


With profound respect for the panel of Judges who decided this 
case adversely to appellant, we earnestly Suggest that the panel 
decision is contrary to the plain language of the statutes, that it 
violates the protective guarantees of a fair, procedural hearing and 
is contrary to the decision of this Court in cases substantially parallel 
with the case at bar. 
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We will develop our views on the above paragraph together with 
applicable citations. 


Sec. 861 U.S.C.A. page 431 - which is the governing law herein, 


reads as follows: 


"In any reduction in personnel in any civilian 
service of any Federal agency, competing employees 
shall be released in accordance with Civil Service 
Commission regulations which shall give due effect 
to tenure of employment, military preference, length 
of service, and efficiency ratings: PROVIDED, that 
the length of time spent in active service in the 
armed forces of the United States of each such em- 
ployee shall be credited in computing length of total 
service; PROVIDED FURTHER, That preference 
employees whose efficiency ratings are "good" or 
better shall be retained in preference to all other 
competing employees and that preference employees 
whose efficiency ratings are below "good" shall be 
retained in preference to competing nonpreference 
employees who have equal or lower efficiency ratings: 
AND PROVIDED FURTHER, That when any or all of 
the functions of any agency are transferred to, or 
when any agency is replaced by, some other agency, 
or agencies, all preference employees in the function 
or functions transferred or in the agency which is 
replaced by some other agency shall first be trans- 
ferred to the replacing agency, or agencies, for em- 
ployment in positions for which they are qualified, 
before such agency, or agencies, shall appoint addi- 
tional employees from any other source for such 
positions." 


This Act has been construed by the Court and the United States 
Court of Claims in many cases, some of which were cited in appellant's 
Brief herein, but the Panel of Circuit Judges who heard the arguments 
of counsel and considered the briefs, of both sides, must have mis- 
conceived the essential and substantial issues of facts alleged in appel- 


lant's Complaint and legally admitted by Appellee's Motion to Dismiss, 


or in the alternative, for Summ Judgment. 


The allegations of fact are set forth on pages 2 to 5 of appellant's 


Brief and are summarized as follows: 
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1. Paragraph 3 alleges that he was “unjustly and unlawfully 
demoted from said grade (GS-13) to a lower grade, to wit: GS 1150-11. 


2. That he is a former veteran in the Military service of the 
United States and is entitled to all the privileges and preferences 
guaranteed to veterans who have served in military service. 


Counsel for petitioner also advises the Court that he is adver- 
tent to a recent decision of January 20, 1960, by the United States 
Court of Claims in case #429-58, Hugh H. Fleming, Jr. v. United 
States, by which decision the Court of Claims held that the plaintiff in 
that case had received a fair decision upon his job qualifications, but 
that, with regard to the third question as to the facts with respect to 
"reduction in force", the Court held that the defendant's Motion for 
Summary Judgment was improperly granted and should have been 
denied, thereupon the Court returned the case to the Trial Commis- 
sioner "for further proceedings with regard to the question as to 
whether there was in fact a reduction in force pursuant to which plain- 


tiff was discharged". 


An Examination of the evidence in the Fleming case will dis- 
tinguish it, as to the law and regulations applicable to the job qualifi- 


cations of plaintiff, and as to the reduction in force the Court of 


Claims held that such reduction in force was an issue involving the 
rights of the plaintiff and not a proper subject for summary judgment 
and that it should be returned to the Trial Commissioner for review. 


In the case at bar the question of good faith on the part of defend- 
ants in attempting to reduce the force and eliminate plaintiff (appellant) 
for other and ulterior reasons was placed squarely in issue and the 
Summary Judgment granted in the case at bar should have been re- 
versed by this Court and should now be reviewed in the light of the 
decisions of this Court and the recent decisions of the Court of Claims, 
not only in the Fleming case #429-58, above cited, but in other cases 
wherein that Court has repeatedly and sharply criticized the arbitrary 
actions of the Executive Departments. 
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Appellant also submits the proposition that in the pending case 
not only has the Civil Service Commission and the District Court 
violated the rights of appellant, but that such action not only violates 
the controlling decisions of the Courts, but actually violates the 
following established rules of the Civil Service Commission. 


5 C.F.R. Section 20.5 (b) (1) and (2) (1957 Supp.) provides: 


"(b) EMPLOYEES IN POSITIONS IN THE 
COMPETITIVE SERVICE. (1) No employee may 
be separated, furloughed for more than thirty (30) 
days, or reduced in pay or grade in a reduction of 
force while a competing employee with lower re- 
rention standing (and without retention priority 
based on a statutory retention right) is zoe 
in the same competitive level." 


3. Appellant's complaint also alleges that the employee Minister 
had no Veteran's Preference rights under the law and had served in 


the position of Grade 13, and in fact, in the government service gener- 


ally, for a period far less than appellant. (Second paragraph, page 5 
of the Complaint). 


Brief parallel columns are presented as follows: 


Appellant's Military Service Military Service of Mr. Minister 
17 months in U. S. Navy, Decem- NONE 
ber 20, 1911 to May 8, 1913. 


Service U. S. Marine Corps, 
August 10, 1918 to discharge 
March 25, 1919. 


Service in Aerial Gunners School, 
Great Lakes, Il. 


Service at Curtis Airfield, out- 
side of Miami, Florida, until 
discharged. 


Appellant's Government Service Government Service of Mr. Minister 


Approximately 20 years, being Approximately 5 to 6 years. No special 
gradually promoted and rewarded recognition or reward shown by the 
until he acquired Grade GS-13. record. 
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Familiarity and Experience in Familiarity and Experience in 
Study and Use of Valves and Study and Use of Valves and 
Fittings of Appellant Smithers. Fittings of Mr. Minister. 


Approximately 20 years of com- None, so far as disclosed by the record. 
mercial training in various sub- 
jects, such as automobile mainte- 
nance, materials handling equip- 
ment, Chief of the Technical 
Information Section, Office, Chief 
of Engineers, for all engineer 
quipment, etc., including familiarity 
with valves and sittings of all kinds. 
2 1/2 years as Assistant to John 
String, Chief of Division in charge 
of Valves and Fittings. No charge 


is made by appellees against appel- 
lant's high standing and fine serv- 
ice record, continued for many 
years with promotions and awards 
for fine accomplishments. 


4. Appellant alleges in paragraph 8 of his Complaint that the 
reduction in force and his demotion were not in accordance with law or 
regulations of the Civil Service Commission, but that they were in bad 
faith, in order to demote appellant, regardless of his rights, and to 
leave in Grade GS-13 one Minister, who neither had veteran's prefer- 
ence rights nor senior employment rights, and that the alleged reduc- 
tion in force by the appellees was not in fact, or in law, a reduction in 
force because of shortage of funds or for any other legal reason, but 
intended only, in bad faith, to cause the demotion of appellant and the 
retention of said Minister in disregard of appellant's rights under 
Section 861, 5 U.S.C.A. 


Notwithstanding all of the above facts, which were testified to 
by appellant before the Hearing Examiner and denied by no witness, 
as verified therein, and later set forth in his complaint in the U.S. 
District Court in the case at bar, and notwithstanding the further fact 
that substantial allegations of appellant's complaint with respect to 
his veteran's preference rights and seniority privileges were fully 


shown by his sworn testimony before the Hearing Examiner, and not 
contradicted, and fully presented in his complaint herein and admitted 
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by appellees' Motion for Summary Judgment or for Order of Dismissal, 
that the District Court committed grave error in granting its Order of 
Dismissal in this cause, Appellant's Appendix page 5, from which Order 
this appeal was prayed and brought to this Court, and that this Court, 
through its Panel, opinion by Judge Berger, erroneously affirmed the 
decision of the District Court, as set out in this Petition for Rehearing, 
and in appellant's Brief in this cause, which errors formed the basis 

of an appeal from the District Court to this Court, and for a Rehearing 
in this Court in order that justice may be done. 


We respectfully further show to the Court that other substantial 
errors in factual and legal conclusions of the Panel are contradicted 
by the record in this case, and should be reviewed by the full bench of 
this Court. 


It is quite true, as stated in the Court's opinion, that appellant 
contended, at the argument of this case and in his counsel's brief, that 
he had not been afforded an opportunity "'to examine this additional 
material" etc., and the Court is advised that this contention was based 
upon the fact that the material described constituted mere opinions of 
the superior officers of the Hearing Examiner, Mr. Masterson, and 
not the conclusions of such Examiner, and that appellant's answers to 
such ex parte, unverified, quasi-judicial utterances from the Exam- 
iner's superior officers conclusively demonstrated that said ex parte 
statements were not based upon evidence before the Hearing Examin- 
er on March 4, 1958, nor of any right of said officials to interject 


their opinions before said Examiner. 


The Panel of this Court, on page 3 of its decision, states that 
the record does not show that he (appellant) served or sent copies of 
the supplemental material to the Department of the Commerce. On 


the contrary, the record shows that his "material" was sent to the 


Hearing Examiner, Mr. Masterson, on the date it bears, who certainly 


was the only proper person entitled to receive and consider same. 
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After sending the material referred to under date of March 17, 
1958, he submitted same to the Hearing Examinew, appellant's Appen- 
dix, p. 22, the Rules and Regulations for hearings by Examiners, but 
appellant says that after so submitting the data furnished by him, 
instead of a further hearing being held before the Hearing Examiner, 
the superior officers of said Examiner filed further exhibits in the 
nature of their own official conclusions, the same being addressed to 
Chairman, Board of Appeals and Reviews, United States Civil Service 
Commission, as instructed by said E. A. Dunton, Chief, Appeals 
Examining Office, appellant's Appendix p. 28. 


Neither the said E. A. Dunton, Chief, Appeals Examining Office, 
nor anyone in said office, ever heard the testimony of appellant or 
requested or required proof as to any inefficiency, lack of capabilities, 
or other rights alleged by appellant, brought into issue by appellant's 
demotion, nor was appellant or his counsel given opportunity to cross- 
examine any of the officials who and filed unverified statements with 
and before said Examiner, to wit: Miss Juanita Jackson, Mr. David 
Harrington of the Personnel Division, or Mr. Charles Hewitt, Director, 
General Components Division. Following the above, appellant filed his 
appeal to the Chairman, Board of Appeals and Review, U.S. Civil 
Service Commission, as instructed by said Dunton, said appeal bearing 
date of April 25, 1958, Appendix pages 29, 30, 31, 32 and 33. 


Following the above appeal by appellant to the Board of Appeals 
and Review of the Civil Service Commission, and without any testimony 
being taken either by said Board or by E. A. Dunton, Chief, Appeals 
Examining Office, said Board of Appeals and Review rendered a deci- 
sion adverse to appellant's contention, without taking any proof of 
appellant's preference rights, priority in U. S. service, and without 
proof establishing his lack of capabilities to be retained in the grade 
he had earned by many years of military and official service, and 


approved the actions of the Commerce Department and the subordinate 
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officials of the Civil Service Commission in denying appellant's re- 
instatement to said Grade 13 and leaving therein a co-employee, Mr. 
Percy F. Minister, without such rights of preference or seniority in 


service. 


As above stated, Mr. Masterson, the Hearing Examiner, ren- 
dered no official decision on appellant's contentions before him, but 
merely handed to his superior officers and to appellant a summary of 
what occurred before him, including a summary of appellant's testi- 
mony, his counsel's contentions, and the contentions of the officials of 
the Commerce Department. No evidence was offered to contradict 
the testimony of appellant. However, in order to protect his rights 
fully appellant noted an appeal from the summary of the March 4 hear- 
ing filed in his case, without conclusions or findings, as will appear 
from appellant's appeal to the Civil Service Commission under date of 
March 17, 1958, which was filed with the Hearing Examiner, the proper 
custodian to receive the same and to evaluate it, and to render a deci- 
sion thereon. This the Hearing Examiner did not do, but, according to 
the record, page 28 of the joint summary, appellant's appeal was con- 


sidered by "Office Service Division, Mail and Communications Unit", 


and action taken thereon, not by the Examiner, but by one of his 


superior officers, E. A. Dunton, Chief, Appeals Examining Office, 
Department of Commerce. 


As the record discloses and as is shown by appellant's Appendix, 
under date of April 25, 1958, appellant appealed from the terms of the 
Dunton denial of his rights as a veteran, under the Veterans' Prefer- 
ence Act, under Section 861 - 5 U.S.C.A., his appeal being found on 
pages 29 to 33 of appellant's Appendix; that all of such actions were 
contrary to fundamental justice, the rules of the Civil Service Com- 
mission, the governing statute, 5 U.S.C.A. Sec. 861, and Court deci- 


sions thereunder. 


Further erroneous conclusions by the Panel: 
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It is submitted that the statement of the Panel which decided this 
case is erroneous as to the following conclusions found on page 3 of 
the decision, to wit: 

"There is no indication in the record 
that he (appellant) served or sent copies of 


his supplemental material to the Depart- 
ment of Commerce." 


The above statement is a non sequitur. The record does not warrant, 


we believe, that appellant did not serve copies of his supplemental 


material on the Department of Commerce. He was under no obligation 
to do more than he did, which was to send his supplemental statements 

to the Hearing Examiner who had been appointed to pass upon his right 

to retain his office. 


In fairness to appellant it should be said that he sent copies of all 
statements submitted by him, either to the Hearing Examiner or to the 
Appeals Board, or to the Board of Appeals and Review, which he and 
his counsel believed then, and still believe, were the proper persons to 


receive such papers. 


ARGUMENT 


The procedures above outlined were not only erroneous, but 
irregular and violative of the procedural requirements to wich appel- 
lant was entitled on his request for reinstatement in Grade GS-13. 


Another erroneous conclusion by the Panel of this Court. which 
greatly affects the rights of appellant is found on the last pages of the 
Court's opinion, reading as follows: 
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"On April 16th, appellant was notified 
by the Examiner that no violation of his rights 
was found and that his appeal was denied." 
(Underscoring ours) 


Evidently the writer of the opinion in this case has confused 
the hearing by the Examiner with the subsequent, irregular and 
unauthorized actions by other officials of the Civil Service Com- 


mission. 


The notice sent to Appellant on April 16th was not a notice sent 


by the Examiner but a letter sent to appellant by one E. A. Dunton, 


Chief, Appeals Examining Office, who had heard none of the testimony 
in the case, participated in no hearing, but assumed to act on the hear- 
ing held by Mr. Masterson, the Hearing Examiner, and further as- 
sumed to decide the case when that duty alone rested with the Hearing 
Examiner, who heard testimony, received the documents and exhibits 
with respect to appellant's claim and the evidence supporting the same. 
We assert that this action by the Chief, Appeals Examining Office, 
Mr. E. A. Dunton, was violative of the procedural rights of appellant 
and justifies a rehearing of this whole controversy by the full bench of 
this Court. 


At the end of the opinion of the Panel in this case we find the 
following: 

"The procedural safeguards of the statute 
and regulations were observed and we cannot 
say that the administrative judgment on the 
merits was clearly arbitrary. Hence the Dis- 
trict Court's dismissal must be affirmed." 

In view of the statements herein, the above quotation is of such 
grave importance to appellant and to the thousands of government of- 
ficials in like situations, that we urge upon the full bench of this 
Court that the whole record in this case and the many procedural 
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failures to give appellant a fair and just hearing should be thoroughly 
reviewed, at a full reargument and redetermination of the case, so that 
the misconception and errors outlined may be corrected. 


In the above quoted paragraph - the last paragraph of the Panel's 
decision - the statement is made "that the procedural safeguards of the 
statute and regulations were observed". Surely, this cannot be found 
to have been true in this case, since the record itself shows that no 
safeguards were thrown around appellant's rights, as required by the 
law and regulations. 


In view of the failure to protect appellant's rights, by all neces- 
sary procedural safeguards required by the statutes and regulations, 
we also think the Panel of this Court erred in Stating "that the admin- 
istrative judgment on the merits was (not) clearly arbitrary”. 


Certainly, the action was clearly arbitrary if the Court finds that 


the procedure was irregular, violative of the statutes and/or the regu- 


lations of the Civil Service Commission, and of substantial justice in 
the administration of such acts and regulations. 


As a final statement in this petition as to the injustice of appel- 
lant's demotion by the Civil Service Commission we respectfully ask 
each judge of this Court, should the full bench decide to rehear the 
matter, to give careful attention to the brief of appellant's case filed 
herein, and particularly to the Appendix, giving the essential records 
which establish each of the contentions herein made as to the arbitrary 
injustice done appellant. 


Supporting the above points, we have already cited and quoted at 
length Section 861 U.S.C.A. Vol. 5 of the Veteran's Preference Act, 
and now allege that the provision of said act was grossly ignored and 
flaunted by the Civil Service Commission in its finding that appellant's 
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rights had not been arbitrarily violated and full and appropriate pro- 
cedure had, upon the hearing awarded him before Mr. Masterson, the 
Hearing Examiner. 


In our brief in this case, we cited the opinion of this Court in 


Reynolds v. Lovett, 91 D. C. App. 277, which we maintained then, and 


still maintain, was the last and most conclusive statement of this Court 
upon the meaning of Vol. 5, Sec. 861, U.S.C.A., as to appointment, and 
Section 861 as to reduction in personnel. The above case was argued 
before a Panel, composed of Circuit Judges Clark, Prettyman and 
Proctor. The opinion was delivered by Circuit Judge (now Chief Judge) 


Prettyman. This opinion has not been reversed. 


We also cited in our brief before this Court, the decision of the 
Supreme Court of the United States, Elder v. Brannan, 341 U.S. 944, 
95 L. Ed. 272. In the opinion of the Supreme Court in Hilton v. 
Sullivan, 334 U.S. 323, the Court stated the law with respect to vet- 
erans' rights and their preference in employment and protection from 


demotion. 


CONCLUSION 


In considering this petition, appellant prays that the Judges will 
carefully scrutinize the allegations of his Complaint against the de- 
fendant, found on pages 1 to 3 of appellant's Appendix, and then exam- 
ine the Order of Judge Sirica, United States District Judge, page 5 of 
appellant's Appendix. From such examination it will be noted that the 
Motion for Summary Judgment was granted, notwithstanding the grave 
allegations in the Complaint as to the injustice of appellant's demotion, 
and the priority given to a co-employee, with no preference rights 
whatsoever, and a very minor length of service compared with appel- 
lant. Each of the allegations in paragraphs 3, 4, 6, 7, 8 and 10 of 
appellant's complaint set forth substantial allegations of material facts, 
entitling him to a reconsideration of the action of the Civil Service 


19 


Commission in permitting his demotion to stand and to become 
permanent, to his great prejudice. The granting of Summary Judg- 
ment and overriding the allegations of fact, which form the basis of 
appellant's suit, was totally unwarranted under the Federal Rules of 
Civil Procedure, and violative of the Veteran's Preference Act, and 
the decisions of this Court. 


Appellant has reached an age, near to the age of retirement, 
as appears from the record in this cause; he has been upgraded time 
and again because of his highly meritorious, in fact, his distinguished 
service as a government employee, with four years of military and 
naval service to his credit, and with service to the Government which 
attracted the highest commendations, and in some cases financial 
rewards. It seems almost incredible, in view of Sec. 861 U.S.C.A. 
Volume 5, how the Civil-Service officials, or the District Court, or 
the Panel of this Court, could have approved the official mistreatment 
and injuries imposed upon appellant as outlined in his Complaint and 
in his Petition for Rehearing. 


In order that simple justice may be done and appellant's status 
as a faithful employee of the Government sustained, and in order that 
the Veteran's Preference Act may be vindicated, it is earnestly urged 
that a full rehearing of this cause by the entire bench of this Court is 
fully warranted because of the grave importance of the law involved, 
as well as the rights of an individual official of the government, the 
appellant herein. Unless such rehearing is granted, the injustice 


complained of which is set forth in parallel columns on pages 11 and 


12 herein, would be perpetuated and become a precedent for bureau- 
cratic mistreatment of other veterans or faithful government officials 
in the future. 

Respectfully submitted, 


ROBERT H. McNEILL 
801 Bowen Building 
Washington 5, D.C. 


Attorney for Defendant 
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CERTIFICATE OF COUNSEL 


Washington, D.C. 
February 1960. 


The undersigned counsel for appellant herein states that the 
above Petition for Rehearing is presented in good faith, and not for 


delay. 
Respectfully submitted, 


ROBERT H. McNEILL 
Attorney for Appellant. 


CERTIFICATE OF SERVICE 


THIS IS TO CERTIFY that copy of the foregoing Petition for 
Rehearing was mailed, postage prepaid, to William W. Greenhalgh, 
Esquire, Assistant United States Attorney, United States District 


Court, Washington, D. C. this 13th day of February, 1960, attorney 


for appellees. 


ROBERT H. McNEILL 
Attorney for Appellant. 


